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To: 
Cc: 
From: 
Sent: 
Subject: 

Berol, David[Beroi.David@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov] 
Fabiano, Ciaudia[Fabiano.Ciaudia@epa.gov] 
Galer, Rose 
Mon 10/28/2013 6:15:22 PM 
FW: Petition to EPA Administrator-- WA toxics 

From: Szelag, Matthew 
Sent: Monday, October28, 201311:11 AM 
To: Galer, Rose; Fabiano, Claudia 
Cc: Chung, Angela 
Subject: FW: Petition to EPA Administrator-- WA toxics 

FYI- I haven't read this yet, but my understanding is that it includes human health and aquatic 
life. Could you please share with the appropriate folks at HQ? 

Thanks, 

Matthew Szelag 1 Water Quality Standards Coordinator 

U.S. Environmental Protection Agency 1 Region 10 

From: Nina BeiiiJ:!:li~WQstl!@~~~.§:!JIYIL§~>m] 
Sent: Monday, October 28, 2013 10:18 AM 
To: Opalski, Dan; Psyk, Christine; Chung, Angela 
Cc: Szelag, Matthew 
Subject: Petition to EPA Administrator-- WA toxics 

Dan, Christine, and .LA~ngela: 
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Please find attached the petition to Administrator McCarthy regarding Washington's toxic 
criteria. 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 



ED_001458A_00000137

To: Ford, Peter[Ford.Peter@epa.gov] 
From: Beroi, David 
Sent: Tue 9/15/2015 8:1 0:12 PM 
Subject: RE: NWEA 2013 Petition on WA WQS -- follow up letter 

Thanks, Pete! 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

berol.david@epa.gov 

From: Ford, Peter 
Sent: Tuesday, September 15, 2015 1:52PM 
To: Fleisig, Erica; Fabiano, Claudia; Buffo, Corey 
Cc: Schroer, Lee; Berol, David 
Subject: RE: NWEA 2013 Petition on W A WQS --follow up letter 

Ex. 5 -Attorney Client 
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From: Fleisig, Erica 
Sent: Tuesday, September 15, 2015 12:33 PM 
To: Ford, Peter; Fabiano, Claudia; Buffo, Corey 
Cc: Schroer, Lee; Berol, David 
Subject: Re: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 

Ex. 5 -Deliberative Process 

From: Berol, David 
Sent: Friday, September 4, 2015 2:06:14 PM 
To: Chung, Angela; Szelag, Matthew; Fleisig, Erica; Fidis, Alexander; Fabiano, Claudia; Buffo, 
Corey; Hisel-Mccoy, Sara 
Cc: Schroer, Lee; Ford, Peter 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

From: Chung, Angela 
Sent: Friday, September 04, 2015 1:34PM 
To: Berol, David 
Cc: Szelag, Matthew; Fleisig, Erica; Szalay, Endre 

_. 

Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
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U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, O'vVvV 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell Lm~Q:I~Il@@QYQI~~[l}Y_~Qigj 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Martin, John H. (ENRD-WMRS)[John.H.Martin@usdoj.gov]; Dawson, Elizabeth 
(ENRD)[Eiizabeth.Dawson@usdoj.gov] 
From: Berol, David 
Sent: Fri 9/4/2015 6:07:17 PM 
Subject: FW: NWEA 2013 Petition on WA WQS -- follow up letter 

John and Ellie-

Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

berol.david@epa.gov 

From: Chung, Angela 
Sent: Friday, September 04, 2015 1:34PM 
To: Berol, David 
Cc: Szelag, Matthew; Fleisig, Erica; Szalay, Endre 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 
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Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell Lm~Q:I~Il@@QYQI~~[l}Y_~Qigj 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Cohon, Keith[Cohon.Keith@epa.gov] 
From: Beroi, David 
Sent: Thur 10/31/2013 5:57:20 PM 
Subject: FW: Petition to EPA Administrator-- WA toxics 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

berol.david@epa.gov 

From: Fabiano, Claudia 
Sent: Monday, October 28, 2013 3:30PM 
To: Hisei-Mccoy, Sara; Behl, Betsy; Gallagher, Kathryn; Doyle, Elizabeth; Keating, Jim 
Cc: Galer, Rose; Berol, David; Buffo, Corey 
Subject: RE: Petition to EPA Administrator-- WA toxics 

From: Galer, Rose 
Sent: Monday, October 28, 2013 2:15PM 
To: Berol, David; Buffo, Corey 
Cc: Fabiano, Claudia 
Subject: FW: Petition to EPA Administrator-- WA toxics 
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From: Szelag, Matthew 
Sent: Monday, October28, 201311:11 AM 
To: Galer, Rose; Fabiano, Claudia 
Cc: Chung, Angela 
Subject: FW: Petition to EPA Administrator-- WA toxics 

FYI- I haven't read this yet, but my understanding is that it includes human health and aquatic 
life. Could you please share with the appropriate folks at HQ? 

Thanks, 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Nina Bellll:J]a!lliW~!@~IQQ:1iliZ.§.:!JIYIL§~>ffi] 
Sent: Monday, October 28, 2013 10:18 AM 
To: Opalski, Dan; Psyk, Christine; Chung, Angela 
Cc: Szelag, Matthew 
Subject: Petition to EPA Administrator-- WA toxics 

Dan, Christine, and Angela: 

Please find attached the petition to Administrator McCarthy regarding Washington's toxic 
criteria. 
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Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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NoRTHWEST ENVIRONMENTAL ADvocATES 

August 31,2015 

Gina McCarthy, Administrator 
U.S. Environmental Protection Agency 
USEPA Ariel Rios Building (AR) 
1200 Pennsylvania Avenue N.W. 
Washington, DC 20004 Certified Mail; Return Receipt Requested 

Re: Follow Up to October 28, 2013 Northwest Environmental Advocates' 
Petition for Rulemaking on Water Quality Criteria for Toxics in the 
State of Washington 

Dear Ms. McCarthy: 

In light of Washington Governor Jay Inslee's July 30, 2015 announcement that his state's 
Department of Ecology will not be submitting new and revised human health criteria to EPA for 
approval, it is likely that EPA is now moving towards a federal promulgation of such criteria in 
accord with its previous commitments to Washington's tribes. It is, therefore, an appropriate 
time for us to remind EPA that it must also step in and address Washington's failure to update its 
aquatic life toxic criteria. As our October 28, 2013 Petition for Rulemaking on Water Quality 
Criteria for Toxics in the State of Washington to you noted, Washington has largely failed to 
adopt new and revised aquatic life criteria for toxics, consistent with the requirements of the 
Clean Water Act (CWA), since it adopted them over two decades ago. 

Despite the state's egregious record of inaction-including for pollutants known to harm species 
listed as threatened or endangered under the Endangered Species Act (ESA) at levels allowed by 
Washington's water quality standards-almost two years have gone by without any 
communication from EPA in response to our petition. For this reason, we are writing to urge 
you to make the determination and engage in the federal promulgation with regard to 
Washington's aquatic life criteria as our petition requested. The need for EPA action certainly 
has not waned since we asked the agency to step in. If anything, the Washington Department of 
Ecology's having just concluded a failed and highly politicized attempt to update its human 
health criteria makes it exceedingly unlikely that the state will soon begin, let alone complete, 
updating its aquatic life toxic criteria. 

NWEA's Petition 

As NWEA' s petition described, with the exception of aquatic life criteria for ammonia, chronic 
marine copper, and chronic marine cyanide, Washington last adopted new or revised numeric 
aquatic life criteria for toxic pollutants on November 25, 1992. That was over 22 years ago. As 
the petition also pointed out, EPA has approved Washington water quality standards at least five 
times since 1992 and each time EPA has failed to determine that Washington's aquatic life 
criteria were inconsistent with CWA section 303(c)(2)(B) for a substantial list of toxic 
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Gina McCarthy 
August 31, 2015 
Page 2 

pollutants. The petition identified 19 pollutants for which EPA had, at that time, issued new or 
revised recommended 304(a) aquatic life criteria. 1 

EPA is well aware of the hazards of toxic chemicals to aquatic species in Washington's waters, 
particularly those listed as threatened or endangered if for no other reason than EPA's having the 
results of recently-completed ESA consultations on certain toxic criteria in other Region 10 
states. In June, the U.S. Fish and Wildlife Service (FWS) completed a biological opinion on 
EPA's 1996, 1997, and 2005 toxic criteria approval actions for Idaho, finding jeopardy for eight 
pollutants (arsenic, copper, lead, nickel, selenium, zinc, cyanide, and mercury) and a low-end 
hardness floor for metals. 2 Likewise, the National Marine Fisheries Service (NMFS) recently 
completed its biological opinion on the same Idaho criteria, making a jeopardy conclusion for 
five of those pollutants (arsenic, copper, selenium, cyanide, and mercury) and the hardness 
floor. 3 Before that, NMFS issued a biolo§ical opinion finding jeopardy for Oregon's cadmium, 
copper, aluminum, and ammonia criteria. Many of the species addressed by the jeopardy 
opinions in Oregon and Idaho are also present in Washington waters. 

Toxics in Puget Sound 

Levels of these and other toxic pollutants are among the reasons that EPA has long been 
concerned about the health of Puget Sound. EPA features the toxic contamination of the 
Southern Resident killer whales, Pacific herring, and harbor seals in Puget Sound on its website 
as evidence of its ongoing concerns about pollution of Washington's waters. 5 In 2006, EPA 

1 The pollutants included: acrolein, arsenic, carbaryl, cadmium, chromium (III), 
chromium (VI), copper, diazinon, dieldrin, endrin, gamma-BHC (Lindane), mercury, nickel, 
nonylphenol, parathion, pentachlorophenol, selenium, tributyltin, and zinc. NWEA neglected to 
include the then-recently updated recommended aquatic life criteria for ammonia. 78 Fed. Reg. 
52192 (Aug. 22, 2013). 

2 FWS, Biological Opinion for the Idaho Water Quality Standards for Numeric Water 
Quality Criteria for Toxic Pollutants, OJEIFW00-2014-F-0233 (June 25, 2015). 

3 NMFS, Final Endangered Species Act Section 7 Formal Consultation and Magnuson
Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation for 
Water Quality Taxies Standards for Idaho (May 7, 2014 ). 

4 NMFS, Jeopardy and Adverse Modification of Critical Habitat Biological Opinion for 
the Environmental Protection Agency's Proposed Approval of Certain Oregon Administrative 
Rules Related to Revised Water Quality Criteria for Toxic Pollutants (Aug. 14, 2012). 

5 See EPA, Salish Sea, Southern Resident Killer Whales, http://www2.epa.gov/salish-sea/ 
southern-resident-killer-whales (last visited Aug. 8, 2015) ("Recent declines in orca population 
may be linked to threats such as toxic pollution[.]"); EPA, Salish Sea, Taxies in the Food Web: 
Pacific Herring and Harbor Seals http://www2.epa.gov/salish-sea/toxics-food-web-pacific
herring-and-harbor-seals (last visited Aug. 8, 2015) ("PCBs and PBDEs are found in all harbor 
seals of the Salish Sea, but levels are declining. Likewise, levels ofPCBs and PDBEs in Pacific 
herring are generally declining or remaining stable. However, PCBs in herring in southern Puget 
Sound are above levels that may cause negative effects in the food web."). 
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issued a report on the ecosystem health of the Puget Sound and Georgia Basin.6 The agency 
concluded that the ecosystem indicators of"river, stream and lake quality," "marine species at 
risk," "toxics in harbor seals," and "marine water quality" were all on a downward trajectory. 
See id at 2. EPA focused on the effect of industrial activities and polluted surface runoff of 
metals and organic compounds, noting that killer whales "are some of the most contaminated 
marine mammals in the world because they have bioaccumulated these chemical contaminants 
through the entire food web," and that "[t]oxic chemical concentrations in Killer Whales and 
contamination of food sources" are among the reasons the species has been listed under the ESA. 
!d. at 119-120.7 Both killer whales and harbor seals were described by EPA as indicators of the 
decline of the Puget Sound Georgia Basin ecosystem. 8 While EPA's report made passing 

6 EPA, Puget Sound Georgia Basin Transboundary Ecosystem Indicator Report (2006) 
available at http:! /www.epa.gov/pugetsound/pdf/indicators _ report.pdf (last visited Aug. 8, 20 15) 
This report discusses studies reported in 2002, showing that polybrominated diphenyl ethers 
(PBDEs) in harbor seals had increased 1500 percent between 1984 and 2003, findings that EPA 
said were consistent with those of state agencies that have demonstrated "elevated [persistent 
bioaccumulative toxic] contamination of sediments and bottom fishes in the urbanized bays of 
central Puget Sound compared to southern Puget Sound and the Georgia Basin." !d. at 129, 131, 
132. 

7 See NMFS, Endangered and Threatened Wildlife and Plants: Endangered Status for 
Southern Resident Killer Whales, Final Rule, 70 Fed. Reg. 69903 (Nov. 18, 2005); also see id. at 
69911 (identifying as activities that could result in a violation of ESA section 9 "take" 
prohibitions to include "[ d]ischarging or dumping toxic chemicals or other pollutants into areas 
used by Southern Resident killer whales."). The subsequently-designated critical habitat 
includes the waters ofPuget Sound. 71 Fed. Reg. 69054 (Nov. 29, 2006). See also, EPA, 
NMFS, Potential Effects of PEDEs on Puget Sound and Southern Resident Killer Whales A 
Report on the Technical Workgroups and Policy Forum (July 24, 2013), available at 
http :1 /www. eopugetsound.org/ sites/ default/files/features/resources/PB DEs_ Puget_ Sound_ 
Report. pdf (last visited Aug. 8, 2015). 

8 See, e.g., EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive 
Summary Marine Species at Risk (Oct. 2006) available at http://www.epa.gov/pugetsound/ 
pdf/Summary_Marine_Species_at_Risk_Indicator.pdf(last visited Aug. 13, 2015) at 2 ("The 
Puget Sound Georgia Basin has a long legacy of intensive industrial activities including 
industrial wastewater discharges, mining, pulp and paper mills, oil refineries, and smelting. 
Contamination from these sources is exacerbated by overall polluted surface runoff 
Contaminants of concern include heavy metals, organic compounds such as polycyclic aromatic 
hydrocarbons (PAHs, carcinogens created through petroleum combustion), flame retardants, 
phthalate esters (used in plastics and cosmetics) and polychlorinated biphenyls (PCBs)."). See 
also, EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive Summary, Taxies 
in Harbor Seals (Oct. 2006) available at http:! /www.epa.gov/pugetsound/pdf/Summary _ 
Toxics_in _Harbor_ Seals_ Indicator. pdf (last visited Aug. 13, 2015) at 1 ("A study ofPuget 
Sound and Strait of Georgia harbor seal prey showed that the Puget Sound harbor seal food 
basket is seven times more contaminated with PCBs (2.90 mg/kg lipid) than the Strait of Georgia 
food basket (0.41 mg/kg lipid). Further, PBDE concentrations were almost five times higher in 
the Puget Sound seal food basket. Differences in prey consumed did not explain the differences 
in contamination between the two harbor seal populations, but was rather attributed to an effect 
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reference to Washington's water quality standards, it did not discuss their outdated status or their 
regulatory relevance to resolving the pollution problems that EPA identified. !d. at 61, 67, 151. 

Given EPA's interest in the killer whale, the agency has no doubt followed developments 
pertaining to the factors that may have caused the decline or may be limiting recovery of the 
species, such as toxic chemicals that accumulate in top predators. NMFS' recovery plan for the 
killer whale, for example, discusses the whales' vulnerability to accumulation of toxic 
contaminants because of the high trophic level of their prey and their long life expectancy. 9 The 
recovery plan noted that "there are questions about whether permit requirements and standards" 
are sufficiently protective, citing the Puget Sound Action Team's report that "between July 2004 
and June 2006, the Washington Department ofEcology reissued 96 individual NPDES permits 
in the Puget Sound Basin, but stated it was not known if these actions reduced pollutants to the 
Sound." !d. at II-99. The killer whale recovery plan did point to EPA and the Services' national 
plan to improve consultation procedures on water quality standards, id. at II -101, but as EPA 
knows, these plans have long failed to materialize and now have been extinguished. NMFS 
identified as a recovery management measure the "adoption of revised water and sediment 
quality standards based on available information[.]" !d. at V-12. However, such revisions are 
stymied if the Department of Ecology fails to even review the outdated criteria. The state's 
failure leaves no other mechanism than an Administrator's determination to implement this 
management measure. NMFS has not changed its views; in a more recent review of studies on 
the killer whale, NMFS reiterated the importance of"[ w ]orking to reduce chemical 
contamination in the whales' habitat and food." 10 

EPA must also be aware that a number of biological opinions on federal actions in Puget Sound 
have hi?hlighted NMFS' concerns with adverse effects of toxic contaminants on the killer 
whale. 1 NMFS has also raised concerns with the effects of toxics on salmonids, which are both 

oflocal contamination within Puget Sound .... Total PCBs in whole bodies of herring from Port 
Orchard and Squaxin (central and southern Puget Sound, respectively) were continued four to 
nine times higher than those from the Georgia Basin (Denman Island). The elevated levels of 
PCBs in Puget Sound herring are similar to levels measured in herring from the Baltic Sea, one 
of the more highly contaminated marine ecosystems in the world."). 

9 NMFS, Recovery Plan for Southern Resident Killer Whales (Orcinus orca) (Jan. 17, 
2008), available at http:/ /www.westcoast.fisheries.noaa.gov/publications/protected _species/ 
marine_mammals/killer_whales/esa_status/srkw-recov-plan.pdf (last visited Aug. 12, 2015) at 
II-88. 

10 NMFS, Southern Resident Killer Whales: 10 Years of Research & Conservation (June 
20 14), available at http :1 /www .nwfsc .noaa. gov /news/features/killer_ whale _report/pdfs/ 
bigreport62514.pdf (last visited Aug. 12, 2015) at 10. 

11 See, e.g., NMFS, Endangered Species Act Section 7 Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat 
Consultation for the on-going National Flood Insurance Program carried out in the Puget 
Sound area in Washington State. HUC 17110020 Puget Sound (Sept. 22, 2008), available at 
http :1 /www. fema. gov /media-library -dat a/20 13 0726-1900-25 04 5-9907 /nfip _biological_ opinion_ 
puget_sound.pdf (last visited Aug. 8, 2015). See id. at 42-43 ("Many types of chemicals are 



ED_001458A_00000145

Gina McCarthy 
August 31, 2015 
Page 5 

killer whale prey and themselves ESA-listed. 12 

Likewise, EPA's role in the Puget Sound Partnership, a national estuary program administered 
by the agency under section 320 of the CW A, suggests it is likely well acquainted with the 
Washington Department ofFish & Wildlife's work that has highlighted "Puget Sound's physical 
geography and patterns of water movement [that] may exacerbate the problem oftoxics in its 
organisms" and the "biological isolation of its resident fish and shellfish, potentially increasing 
their risk of exposure to toxic contaminants."13 

Toxics in Stormwater Discharges 

EPA must also be well aware of a considerable amount of information about toxic loading in 
Puget Sound from stormwater, much of which is regulated under NPDES permits for which EPA 
retains oversight. For example, as a member of its steering committee, EPA certainly knows 
about Ecology's 2009-2010 study of toxic loading to Puget Sound that was intended to "help 
guide decisions about how to most effectively direct resources to reduce toxic contamination in 

toxic when present in high concentrations, including organochlorines, polycyclic aromatic 
hydrocarbons (P AHs ), and heavy metals .... Organochlorines are also highly fat soluble, and 
accumulate in the fatty tissues of animals (O'Shea 1999, Reijnders and Aguilar 2002). 
Bioaccumulation through trophic transfer allows relatively high concentrations of these 
compounds to build up in top-level marine predators, such as marine mammals (O'Shea 1999). 
Killer whales are candidates for accumulating high concentrations of organochlorines because of 
their high position in the food web and long life expectancy (Ylitalo et al. 2001, Grant and Ross 
2002). Their exposure to these compounds occurs exclusively through their diet (Rickie et al. 
2007). High levels of persistent organic pollutants such as PCBs and DDT are documented in 
[Southern Resident Killer Whales] (Ross et al. 2000, Ylitalo et al. 2001 ). These and other 
chemical compounds have the ability to induce immune suppression, impair reproduction, and 
produce other adverse physiological effects, as observed in studies of other marine mammals 
(review in NMFS 2008). Immune suppression may be especially likely during periods of stress 
and resulting weight loss, when stored organochlorines are released from the blubber and 
become redistributed to other tissues (Krahn et al. 2002).") 

12 !d. at 98 ("Sediments washed from the urban areas and deposited in river waters 
include trace metals such as copper, cadmium, zinc, and lead (California State Lands 
Commission 1993 ). Pollutant loading in surface water is widely attributable to urban storm water 
runoff ... Water temperature, turbidity, dissolved oxygen, pH, nutrients, and toxic 
chemicals/metals also affect water quality and the ability of surface waters to sustain listed 
salmonids .... [W]hen exacerbated by stormwater nmoff, the acceptable range of these factors 
can be exceeded, altering or impairing biological processes and adversely impacting salmonids 
(Spence et al. 1996) .... [T]he weight of evidence suggests that adult coho salmon, which enter 
small urban streams following fall storm events, are acutely sensitive to non-point source 
stormwater nmoff containing pollutants that typically originate from urban and residential land 
use activities."). 

13 WDF&W, Toxic Contaminant'S in Puget Sound Fish and Shellfish, http://wdfw.wa.gov/ 
conservation/research/projects/marine_ toxics/ (last visited Aug. 8, 20 15). 
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Puget Sound. 14 EPA must have known that Ecology compared the toxics data to outdated 
numeric criteria it had adopted in 1992. 15 Similarly, a more recent 2015 study to establish a 
baseline of data on municipal stormwater quality and to identify chemicals of interest in 
stormwater also used Washington's outdated aquatic life criteria. 16 Other toxics loading 
information routinely shows up in NMFS consultations pertaining to activities in Puget Sound. 
For example, a 2011 biological opinion commented: 

The Washington State Department of Ecology estimates that Puget Sound 
receives between 14 and 94 million pounds of toxic pollutants per year, which 
include oil and grease, PCBs, phthalates, PBDEs, and heavy metals that include 
zinc, copper and lead (Washington Department ofEcology 2010). Several urban 
embayments in the Sound have high levels of heavy metals and organic 
compounds (Pals son et al. 2009). About 32 percent of the sediments in the Puget 
Sound region are considered to be moderately or highly contaminated (Puget 
Sound Action Team 2007), though some areas are undergoing clean-up 
operations that have improved benthic habitats (Puget Sound Partnership 201 0). 17 

Likewise, given its concerns about Puget Sound stormwater, EPA undoubtably is familiar with a 

14 Ecology, Focus on Puget Sound, Taxies in surface runoff to Puget Sound (May 2011) 
at 1, available at https://fortress.wa.gov/ecy/publications/SummaryPages/1103025.html (last 
visited Aug. 8, 2015). 

15 Ecology, Control of Toxic Chemicals in Puget Sound: Phase 3 Data and Load 
Estimates (April 2011 ), available at https:/ /fortress .wa.gov I ecy /publications/ documents/ 
1103010.pdf (last visited Aug. 12, 2015). The study compared data to Washington aquatic life 
criteria for cadmium, copper, lead, mercury, zinc, total PCBs, and DDT. !d. at 46-56. Similarly, 
its conclusions are based on the criteria: "Stormwater runoff, particularly from commercial/ 
industrial subbasins, did not meet water quality criteria or human health criteria for several 
parameters. These include dissolved copper, lead, and zinc; total mercury; total PCBs; 
bis(2-ethylhexyl) phthalate; several carcinogenic P AHs; and one pesticide." !d. at xix. 

16 Ecology, Western Washington NPDES Phase I Stormwater Permit, Final S8.D Data 
Characterization 2009-2013 (Feb. 2015), available at https://fortress.wa.gov/ecy/publications/ 
publications/150300l.pdf (last visited Aug. 12, 2015), at 37; 12-13 ("Across all four land uses, 
copper, zinc, and lead were-more often than not-found to exceed (not meet) water quality criteria 
(Table ES-1 ). Dissolved zinc and copper in stormwater samples exceeded acute aquatic life 
criteria in 36% and 50% of the samples, respectively, over the three years of data. Mercury and 
total PCBs exceeded chronic aquatic life criteria in 17% and 41% of the samples, respectively.") 

17 NMFS, Endangered Species Act Section 7(a)(2) Biological Opinion and Magnuson
Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation 
Evaluation of2010-2014 Puget Sound Chinook Harvest Resource Management Plan under Limit 
6 of the 4(d) Rule Impacts of Programs Administered by the Bureau of Indian Affairs that 
Support Puget Sound Tribal Salmon Fisheries (May 24, 2011 ), available at https:/ /pcts.nmfs. 
noaa.gov /pets-web/ dispatcher/trackable/N WR-20 1 0-6051? override U serGroup= PUB LI C&referer 
=%2fpcts-web%2fpublicAdvancedQuery.pcts%3fsearchAction%3dSESSION SEARCH (last 
visited on Aug. 13, 2015) at 94. 
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number ofNMFS biological opinions pertaining specifically to toxic pollutants from this source, 
as well as the scientific studies on which these opinions are based. For example, in its 2008 
consultation on the National Flood Insurance Program in Puget Sound, see fn. 11, NMFS 
highlighted the adverse effects of pollutants in stormwater, noting that, 

recent occurrences of pre-spawn mortality (PSM) in coho salmon have heightened 
our concern with stormwater quality .... adult coho salmon, which enter small 
urban streams following fall storm events, are acutely sensitive to non-point 
source stormwater runoff containing pollutants that typically originate from urban 
and residential land use activities .... a growing body of science ... suggests it is 
likely that other salmonids, including listed salmonids, experience sub-lethal 
impacts from pollutants found in stormwater. 

!d. at 98; see also id. at 98-99 (floodplain development increases pollution loading from 
stormwater and stormwater pollution contaminates sediments affecting salmonids ). NMFS 
raised these same concerns in earlier consultations for federally-funded transportation projects. 18 

For example, a 2007 biological opinion addressed the regular discharge of"high concentrations 
of heavy metals (e.g. copper, lead, zinc) that exceed acute toxicity standards," as well as river 
sediments contaminated with a wide range of pollutants, which "create lethal and sublethal 
effects to salmonids[.]" !d. at 18, 23 (specifically calling out copper levels that are "sufficient to 
inhibit salmonid olfaction" and zinc levels exceeding the threshold at which fish "lose their 
predatory avoidance behavior."); see also id. at 29-34 (discussing lethal and sublethal effects to 
salmonids from water quality degradation within urbanized watersheds in the Puget Sound). As 
EPA knows, these pollutants are among those for which Washington has not updated its aquatic 
life criteria for over two decades. 

EPA itself has been sufficiently concerned about toxic storm water discharges to Puget Sound of 
these same pollutants to take regulatory actions against sources. In a 2013 news release, EPA 

18 See NMFS, Endangered Species Act Section 7 Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat 
Consultation for Interstate 405 State Route 169 to Interstate 90 Congestion Relief- Renton to 
Bellevue Improvement, King County, Washington. (6th Field HUCs, 171100120302, Cedar River 
and 171100120106, Lower Cedar River) (Jan. 3, 2007), available athttps://pcts.nmfs.noaa.gov/ 
pets-web/ dispatcher/trackable/NWR-2006-14 54? override U serGroup= PUB LI C&referer=%2 fpcts 
-web%2fpublicAdvancedQuery.pcts%3fsearchAction%3dSESSION_ SEARCH (last visited Aug. 
9, 2015); see also NMFS, Endangered Species Act Section 7 Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat 
Consultation for Interstate 405 Congestion Relief and Bus Rapid Transit Projects -Renton 
Nickel Improvement, King County, Washington. (HUC, 171100130399, Lower Green River and 
171100120106, Lower Cedar River) (Sept. 20, 2006), available athttps://pcts.nmfs.noaa.gov/ 
pets-web/ dispatcher/trackable/NWR-2005 -6240? override U serGroup= PUB LI C&referer=%2 fpcts 
-web%2fpublicAdvancedQuery.pcts%3fsearchAction%3dSESSION_ SEARCH (last visited Aug. 
13, 2015); id. at 28-35 (discussion of metals' adverse effects to aquatic species); id. at 29 
("When they compared their results to the acute EPA Water Quality Criteria for dissolved 
copper (13 Jlg!L for 100 mg/L hardness), Baldwin et al., (2003) determined that a one-hour 
discharge at the acute EPA Water Quality Criteria could be expected to cause up to a 50 percent 
loss of sensory capacity among coho salmon in freshwater habitats."). 
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wrote about its enforcement actions against four companies for discharging industrial stormwater 
to Puget Sound waterways. 19 Charged with violations of NPDES permits or the Clean Water 
Act, together the sources had discharged the following pollutants: copper, zinc, mercury, arsenic, 
cadmium, and lead, all but one of which are subjects ofNWEA's petition. EPA's release stated 
that "[t]hese pollutants harm the Puget Sound ecosystem and marine life," but it has apparently 
not see fit to ensure that the aquatic life criteria that are the basis for the effluent limits in the 
violated permits themselves provide sufficient protection, even in light of overwhelming 
evidence that they do not. 

Of course, storm water and other sources of toxic pollutants are a statewide concern, not limited 
to Puget Sound. EPA likely is aware of, for example, the consultation on the Salmon Creek 
Interchange project in Clark County.20 In that biological opinion, NMFS highlighted its 
concerns about copper and zinc, pointing out, inter alia, the unprotectiveness of Washington's 
criteria: 

[ w ]hen they compared their results to the acute U.S. Environmental Protection 
Agency (EPA) Water Quality Criteria for dissolved copper ( 13 11g/L for 100 
mg/L hardness), Baldwin et al., (2003) determined that a one-hour discharge at 
the acute EPA Water Quality Criteria could be expected to cause up to a 50 
percent loss of sensory capacity among coho salmon in freshwater habitats. 

!d. at 21. NMFS also expressed concern that avoidance of chemical plumes could force fish to 
leave refugia, citing studies of observed avoidance response to copper at 0.1 11g/L (hardness of 
90 mg/L ), and going on to say that 

EPA (1980) also documented avoidance by rainbow trout fry of copper 
concentrations as low as 0.1 11g/L during a 1 hour exposure, as well as a Lethal 
Concentration at which 10 percent of the smolts exposed to 7.0 11g/L for 200 
hours died, and a LC10 for juveniles in the swim-up stage exposed to 9.0 11g!L for 
200 hours. 

!d. NMFS concluded that "[a]t 10 IJ.g/L, a concentration which will regularly occur in outfall 
effluent, responsiveness was reduced by 67 percent within 30 minutes, an exposure time that is 
less than typical discharge times for BMP outfalls." !d. Similarly, in that same opinion, NMFS 
discussed avoidance by salmonids of zinc, noting that "sublethal effects occur at concentrations 
approximately 7 5 percent less ( 5.6 11g!L) than lethal effects (24 11g/L) (EPA 1980; Hansen, et al. 

19 EPA, EPA focusing on industrial stormwater compliance, targeting a serious threat to 
Puget Sound water quality (Aug. 26, 2013), http://yosemite.epa.gov/opa/admpress.nsf/O/ 
ODD4BD2F905BCAE885257BD3006EA57B (last visited Aug. 13, 2015). 

20 NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Habitat Consultation for the Salmon 
Creek Interchange Improvement Project, Clark County, Washington. (6th Field HUCs, Salmon 
Creek 170800010901) (March 20, 2009), available at https://pcts.nmfs.noaa.gov/pcts-web/ 
dispatcher/trackable/NWR-2008-1199? override Us erGroup= PUB LI C&referer=%2 fjxts-web%2 f 
publicAdvancedQuery.pcts%3fsearchAction%3dSESSION SEARCH (last viewed Aug. 20, 
2015). 
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2002). Even relatively low concentrations (5.6 !J.g/L, established for juvenile rainbow trout) 
resulted in avoidance of the plume." !d. The NMFS thresholds for copper (2.0 !J.g/1 over 
background levels of 3. 0 11g/L or less) and zinc ( 5. 6 11g/L over background zinc concentrations 
between 3.0 ~Lg/L and 13 ~Lg/L) were also cited in 2013 comments by NMFS on a draft NPDES 
permit for an industrial discharge to the Columbia River, along with comments on other toxic 
pollutants.21 

None of this should be surprising. NMFS provided EPA with its scientific rationale concerning 
copper many years ago. 22 In a letter commenting on a proposed industrial stormwater general 
permit for over 1,100 industrial facilities in Washington State, NMFS reminded EPA of its 
oversight role in permitting and pointed out that NMFS had previously brought the same issues 
to EPA's attention regarding EPA's proposed issuance of the national multi-sector general 
permit for storm water discharges. 23 Highlighting copper, NMFS attached a copy of its 2007 
technical white paper on applying a benchmark concentration for dissolved copper. NMFS 
noted to EPA that "[t]he paper concludes that benchmark concentrations (calculated using EPA 
methodology) ranging from 0.18 to 2.1 11g/L of dissolved copper in fresh water result in 
reductions of9 to 57 percent in predator avoidance by juvenile salmon." !d. at 2.24 The 

21 See NMFS, Letter from Kim Kratz, Assistant Regional Adminstrator West Coast 
Region/Oregon and Washington Coastal Area Office to Shin go Yamazaki, Industrial Section, 
Washington Department of Ecology, Re: Weyerhauser NPDES Concerns, Permit WA-0000124 
(Dec. 20, 2013). 

22 See Letter from Steven W. Landino, Washington State Director for Habitat 
Conservation, NMFS, to Mike Gearheard, Director Office ofWater and Watersheds, EPA 
Region 10 (May 4, 2007), available at http://www.ecy.wa.gov/programs/wq/stormwater/ 
industrial/iswgpdraftpubcom/2007/nmfs.pdf (last viewed Aug. 24, 2015). We note that the 
Washington Department of Ecology is also clearly aware of this document as it was submitted as 
a comment during the 2007 public comment period. See Ecology, Water Quality, Industrial 
Stormwater General Permit, Historical Information, available at http://www.ecy.wa.gov/ 
programs/wq/ stormwater/industrial/iswgpdraftpubcom/2007 /nmfscopper2. pdf (last viewed Aug. 
24, 2015). 

23 See Letter from Angela Somma, Chief, Endangered Species Division, NMFS to James 
A. Hanlon, Director Office of Wastewater, EPA, Re: Docket ID No. OW-2005-0007 (Feb. 15, 
2006) available at http:! /www.ecy.wa.gov/programs/wq/stormwater/industrial/ 
iswgpdraftpubcom/2007 /nmfs3.pdf (last viewed Aug. 24, 2015). 

24 For EPA's better understanding of the role of copper in suppressing predator avoidance 
behavior, we have attached a short video. See Salmon fry with copper video (obtained from 
NMFS). The video shows two tanks with salmonid fry, one with zero copper and with copper at 
a concentration of 10 !J.g/1. At the point when the light in the top center of the screen changes 
from green, for "before alarm odor," to red, "alarm odor added," indicating the presence of a 
predator, the fry in the copper-free tank can be observed taking immediate predator avoidance 
response action, namely by ceasing all movement. The fry in the copper-contaminated tank 
continue swimming rapidly, obvious to the need to respond to the threat of a predator. 
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technical paper5 cited a "large body of scientific literature" that has shown that fish behaviors 
can be disrupted at concentrations of dissolved copper in a range that "fall[ s] within the range of 
other sublethal endpoints affected by [dissolved copper] such as behavior, growth, and primary 
production, which is 0.75-2.5 ~Lg/L." !d. at ix. NMFS also cited copper's adverse effects on 
salmonid disease and stress resistance. !d. at 31-32. Finally, the technical paper made clear the 
regulatory ramifications of Washington's inadequate aquatic life criteria for copper: 

Point and nonpoint source discharges from anthropogenic activities frequently 
exceed these [NMFS] thresholds by one, two, and sometimes three orders of 
magnitude, and can occur for hours to days. The U.S. Geological Survey ambient 
monitoring results for [dissolved copper] representing 811 sites across the United 
States detected concentrations ranging 1-51 !J.g!L, with a median of l.21J.g/L. 
Additionally, typical [dissolved copper] concentrations originating from road 
runoff from a California study were 3.4-64.5 11g/L, with a mean of 15.8 11g/L. 
Taken together, the information reviewed and presented herein indicates that 
impairment of sensory functions important to survival of juvenile salmonids is 
likely to be widespread in many freshwater aquatic habitats. Impairment of these 
essential behaviors may manifest within minutes and continue for hours to days 
depending on concentration and exposure duration. Therefore, [dissolved copper] 
has the potential to limit the productivityand intrinsic growth potential of wild 
salmon populations by reducing the survival and lifetime reproductive success of 
individual salmonids. 

!d. at x. NMFS concluded that "more than minor detrimental effects on salmon and their prey 
base will occur" from the proposed issuance of the Washington industrial storm water permit. 
Letter, supra n. 22, at 2. Subsequently, in 2008, NMFS again wrote EPA concerning the draft 
permit, and again highlighting the hazards of copper and zinc and reminding EPA of its 
obligations under the Endangered Species Act. NMFS pointed to the inadequacy of the 
Washington water quality standards, concluding that it expected to "engage in further 
discussions that should help inform both national water quality standards and state water quality 
standards. We expect that consultation to consider not only copper but also other heavy metals 
of concern."26 Finally, the next year, NMFS again wrote EPA, exhibiting even greater 
frustration : 

25 NMFS, An Overview of Sensory Effects on Juvenile Salmon ids Exposed to Dissolved 
Copper: Applying a Benchmark Concentration Approach to Evaluate Sublethal Neurobehavioral 
Toxicity, NOAA Technical Memorandum NMFS-NWFSC-83 (Oct. 2007), available at 
http://www .nmfs .noaa.gov/pr/pdfs/consultations/copper _salmon_ nmfsnwfsc83. pdf (last viewed 
Aug. 20, 2015). 

26 Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS, to Mike Gearheard, Director Office ofWater and Watersheds, EPA Region 10 (Jan. 10, 
2008) available at http://www .ecy. wa.gov /programs/wq/stormwater/industrial/ 
iswgpdraftpubcom/jan2008/noaa.pdf (last viewed Aug. 24, 2015) at 2; see also id., Attachment 
A at 1 (noting effects of zinc occur at 10 to 20 times lower than the permit benchmarks and that 
effects of copper for dischargers to impaired waters would be 3.5 and 14 times higher than levels 
at which copper and zinc cause adverse effects to salmon, respectively). 
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We have identified in the past through meetings, e-mails, and correspondence 
(between NMFS, EPA and Ecology) our concerns about copper and zinc levels 
allowed by this permit. Adverse effects of dissolved copper and zinc on listed 
salmon occur at very low levels (values ranging from 0.18 to 2.1 ~Lg/L in 
freshwater for copper (Hecht et. al, 2007) and at 5.6 Jlg/L in freshwater for zinc 
(Sprague 1968)). Adverse effects of copper include interference with fish sensory 
systems and important behaviors that underlie predator avoidance, juvenile 
growth and migratory success. These effects occur at pollutant levels that are 6 to 
77 times lower than the proposed benchmark level for total copper (14 Jlg/L). 
Similarly, adverse effects of zinc include altered behavior, blood and serum 
chemistry, impaired reproduction, and reduced growth. These effects occur at 
pollutant levels that are 35 and 45 times lower than the proposed total zinc 
benchmark levels (200 Jlg/L for Western Washington and 255 Jlg/L for Eastern 
Washington). In addition, the proposed benchmark level for zinc in this permit 
(200 and 255 Jlg/L total Zn) is higher than the level proposed for the 2007 
Industrial permit (115 Jlg/L total Zn). We do not believe these proposed 
benchmark levels avoid more than minor detrimental effects to listed salmon and 
steelhead. 

Given that copper has adverse effects on listed fish at very low levels, we are 
surprised that Ecology has proposed in this permit to eliminate the requirement 
for facilities to conduct monitoring for copper when zinc benchmarks are 
exceeded in stormwater discharges. Instead Ecology is proposing to use total zinc 
as the representative metal for core sampling and apply copper sampling 
requirements to only 5 sectors of industrial facilities. With the proposed 
benchmark level for zinc set at a level that does not provide protection necessary 
for salmon growth and survival, and with copper being identified as a widespread 
pollutant in industrial facilities, we do not believe using zinc as a surrogate of 
copper and limiting copper monitoring to 5 sectors will adequately protect listed 
salmon.27 

As EPA knows, it has not completed consultation with NMFS, or with U.S. Fish and Wildlife 
Service on national recommended criteria and it has taken no action to consult on, let alone 
revise, Washington's water quality criteria for the protection of aquatic life from toxic 
pollutants. 

Sediment Contamination Regulation 

Finally, as EPA knows, sediment contamination by toxic pollutants is a serious problem in Puget 
Sound and throughout the state. New and revised aquatic life criteria play an important role in 
ensuring that Washington's sediment quality program works to protect aquatic life. Just as in the 
CWA, Washington's sediment management standards require an annual review and triennial 

27 Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS to Mike Gearheard, Director Office ofWater and Watersheds, EPA Region 10 (July 15, 
2009) available at http:/ /www.ecy.wa.gov/programs/wq/stormwater/industriall 
iswgpdraftpubcom/june2009/noaa.pdf (last viewed Aug. 24, 2015) at 1. 
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updating. See WAC 173-204-130(6). When evaluating the need for "necessary revisions," 
Ecology is required to consider, inter alia, "[ n ]ew state or federal laws which have established 
environmental or human health protection standards applicable to surface sediment." WAC 
173-204-130(7), (7)(d). This would include new and revised aquatic life criteria adopted or 
approved by EPA. These sediment quality criteria address many of the pollutants for which EPA 
had new or updated national recommended 304(a) criteria since 1992, as discussed at page 59 of 
NWEA' s 2013 petition. 28 In addition, new or revised aquatic life criteria, were they adopted by 
or for Washington, could be considered "requirements in other applicable laws" that set both the 
clean-up screening levels and sediment clean-up objectives used to establish upper and lower 
limits of clean-up standards. See W AC173-204 -560(3)(iv), 4(iv). EPA's action to update 
Washington's aquatic life criteria would thus have a significant beneficial impact on the state's 
sediment quality regulations and meeting program goals. 

Conclusion 

In summary, EPA is well aware ofthe implications ofusing Washington's outdated aquatic life 
criteria in Clean Water Act regulatory programs and associated efforts to attain and maintain 
water quality to protect designated uses in Washington's waters. As our 2013 petition made 
clear, using these out-of-date aquatic life criteria for section 303(d) water quality assessments, 
NPDES discharge permits, Total Maximum Daily Load (TMDL) clean-up plans, and other 
regulatory actions is reprehensible, particularly given the importance of restricting toxic 
pollutants to allow for the recovery of threatened and endangered species. 

Once again, we urge you to grant our petition to update and revise Washington's aquatic life 
criteria. 

Sincerely, 

Nina Bell 
Executive Director 

cc: Ken Kopocis, Deputy Assistant Administrator for Water 
Betsy Southerland, Director, Office of Science and Technology 
Sara Hisel-McCoy, Director, Standards and Health Protection Division 
Betsy Behl, Director, Health and Ecological Criteria Division 
Dennis McLerran, Regional Administrator Region 10 (attachments by mail) 
Dan Opalski, Director, Region 10 Office of Water and Watersheds 
Angela Chung, Manager, Region 10 Water Quality Standards Unit 

28 See WAC 173-204-320 (marine sediment quality standards established for pollutants 
such as copper, zinc, lead, cadmium, chromium);WAC 173-240-420 (same for sediment impact 
zone maximum criteria); WAC 173-204-562 (same for marine sediments cleanup objectives and 
cleanup screen levels chemical criteria); WAC 173-204-563 (same for freshwater sediment 
cleanup objectives and cleanup screening levels chemical criteria). 
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Attachments (on compact disk): 

1. FWS, Biological Opinion for the Idaho Water Quality Standards for Numeric Water 
Quality Criteria for Toxic Pollutants, OJEIFW00-2014-F-0233 (June 25, 2015). 

2. NMFS, Final Endangered Species Act Section 7 Formal Consultation and Magnuson
Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation 
for Water Quality Taxies Standards for Idaho (May 7, 2014). 

3. NMFS, Jeopardy and Adverse Modification of Critical Habitat Biological Opinion for 
the Environmental Protection Agency's Proposed Approval of Certain Oregon 
Administrative Rules Related to Revised Water Quality Criteria for Toxic Pollutants 
(Aug. 14, 2012). 

4. EPA, Puget Sound Georgia Basin Transboundary Ecosystem Indicator Report (2006) 
5. EPA, NMFS, Potential Effects ofPBDEs on Puget Sound and Southern Resident Killer 

Whales A Report on the Technical Workgroups and Policy Forum (July 24, 2013) 
6. EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive Summary 

Marine Species at Risk (Oct. 2006) 
7. EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive Summary, 

Taxies in Harbor Seals (Oct. 2006) 
8. EPA, Salish Sea, Southern Resident Killer Whales 
9. EPA, Salish Sea, Taxies in the Food Web: Pacific Herring and Harbor Seals 
10. NMFS, Recovery Plan for Southern Resident Killer Whales (Orcinus orca) (Jan. 17, 

2008) 
11. NMFS, Southern Resident Killer Whales: 10 Years of Research & Conservation (June 

2014) 
12. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 

Fishery Conservation and Management Act Essential Fish Habitat Consultation for the 
on-going National Flood Insurance Program carried out in the Puget Sound area in 
Washington State. HUC 17110020 Puget Sound (Sept. 22, 2008) 

13. WDF&W, Toxic Contaminants in Puget Sound Fish and Shellfzsh 
14. Ecology, Focus on Puget Sound, Taxies in surface runoff to Puget Sound (May 2011) 
15. Ecology, Control of Toxic Chemicals in Puget Sound: Phase 3 Data and Load Estimates 

(April2011) 
16. Ecology, Western Washington NPDES Phase I Stormwater Permit, Final S8.D Data 

Characterization 2009-2013 (Feb. 2015) 
17. NMFS, Endangered Species Act Section 7(a)(2) Biological Opinion and Magnuson

Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation 
Evaluation of2010-2014 Puget Sound Chinook Harvest Resource Management Plan 
under Limit 6 of the 4( d) Rule Impacts of Programs Administered by the Bureau of 
Indian Affairs that Support Puget Sound Tribal Salmon Fisheries (May 24, 2011) 

18. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Habitat Consultation for 
Interstate 405 State Route 169 to Interstate 90 Congestion Relief- Renton to Bellevue 
Improvement, King County, Washington. (6th Field HUCs, 171100120302, Cedar River 
and 171100120106, Lower Cedar River) (Jan. 3, 2007) 

19. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Habitat Consultation for 
Interstate 405 Congestion Relief and Bus Rapid Transit Projects -Renton Nickel 
Improvement, King County, Washington. (HUC, 171100130399, Lower Green River and 
171100120106, Lower Cedar River) (Sept. 20, 2006) 
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20. EPA, EPA focusing on industrial stormwater compliance, targeting a serious threat to 
Puget Sound water quality (Aug. 26, 2013) 

21. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and _Management Act Essential Fish Habitat Consultation for the 
Salmon Creek Interchange Improvement Project, Clark County, Washington. (6th Field 
HUCs, Salmon Creek 170800010901) (March 20, 2009) 

22. NMFS, Letter from Kim Kratz, Assistant Regional Adminstrator West Coast 
Region/Oregon and Washington Coastal Area Office to Shingo Yamazaki, Industrial 
Section, Washington Department ofEcology, Re: WeyerhauserNPDES Concerns, 
Permit WA-0000124 (Dec. 20, 2013) 

23. NMFS, An Overview of Sensory Effects on Juvenile Salmonids Exposed to Dissolved 
Copper: Applying a Benchmark Concentration Approach to Evaluate Sublethal 
Neurobehavioral Toxicity, NOAA Technical Memorandum NMFS-NWFSC-83 (Oct. 
2007) 

24. Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS, to Mike Gearheard, Director Office of Water and Watersheds, EPA Region 10 
(May 4, 2007) 

25. Letter from Angela Somma, Chief, Endangered Species Division, NMFS to James A. 
Hanlon, Director Office ofWastewater, EPA, Re: Docket ID No. OW-2005-0007 (Feb. 
15, 2006) 

26. Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS, to Mike Gearheard, Director Office of Water and Watersheds, EPA Region 10 
(Jan. 10, 2008) 

27. Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS to Mike Gearheard, Director Office ofWater and Watersheds, EPA Region 10 
(July 15, 2009) 

28. Salmon fry with copper video (obtained from NMFS) 
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To: Shapiro, Mike[Shapiro.Mike@epa.gov]; Best-Wong, Benita[Best-Wong.Benita@epa.gov] 
\.#c: Carnpbeii, Ann[Carnpbeii.Ann@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov]; Hisei-iviccoy, 
Sara[Hisei-McCoy.Sara@epa.gov]; Christensen, Christina[Christensen.Christina@epa.gov] 
From: Southerland, Elizabeth 
Sent: Mon 3/13/2017 5:34:50 PM 
Subject: Issue paper for WA and FL WQS 

EPA received two lawsuits alleging that the Agency unreasonably delayed responding to 
petitions filed under the Administrative Procedure Act (APA), asking EPA to establish new 

r--~~!~~ __ ql!.~l!.!L~.!~~-~~~-~~-J~9.~)-~!.~_.f.~~-~~~~-~l-~~~~-i~~__i~.X!?.~~-~~-~~-~--~~~~!.~-~!<?.~:._._~~--~~~~~---·-·-·-·-·-·i 
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i i 

I Ex. 5 - Deliberative Process I 
, , 
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Rationale: 

Ex.S -Deliberative Process 
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To: Shapiro, Mike[Shapiro.Mike@epa.gov]; Best-Wong, Benita[Best-Wong.Benita@epa.gov]; 
Campbell, Ann[Carnpbeii.Ann@epa.gov]; Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Lape, 
Jeff[lape .jeff@epa.gov]; Hisei-Mccoy, Sara[Hisei-McCoy .Sara@epa.gov]; Washington, 
Evelyn[Washington.Evelyn@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov]; Keating, 
Jim[Keating.Jim@epa.gov]; Crk, Tanja[Crk.Tanja@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov]; Behl, 
Betsy[Behi.Betsy@epa.gov]; Gallagher, Kathryn[Gallagher.Kathryn@epa.gov]; Strong, 
Jamie[Strong.Jamie@epa.gov]; Opalski, Dan[Opalski.Dan@epa.gov]; Psyk, 
Christine[Psyk. Christine@epa .gov]; Chung, Angela[Chung .Angela@epa.gov]; Szelag, 
Matthew[Szelag.Matthew@epa.gov]; Guzzo, Lindsay[Guzzo.Lindsay@epa.gov] 
Cc: Stern, Allyn[Stern.AIIyn@epa.gov]; Steiner-Riley, Cara[Steiner-Riley.Cara@epa.gov]; Fidis, 
Alexander[Fid is.Aiexander@epa .gov]; Szelag, Matthew[Szelag. Matthew@epa .gov]; Neugeboren, 
Steven[Neugeboren.Steven@epa.gov]; Berol, David[Beroi.David@epa.gov]; Ford, 
Peter[Ford.Peter@epa.gov]; Parikh, Pooja[Parikh.Pooja@epa.gov]; Nalven, 
Heidi[Nalven.Heidi@epa.gov]; Curtin, James[curtin.james@epa.gov]; Sweeney, 
Stephen[Sweeney.Stephen@epa.gov]; Wade, Alexis[Wade.Aiexis@epa.gov]; Zomer, 
Jessica[Zomer.Jessica@epa.gov]; Schroer, Lee[schroer.lee@epa.gov] 
From: Schroer, Lee 
Sent: Wed 3/1/2017 10:41:14 PM 
Subject: New CWA Unreasonable Delay Lawsuit to Respond to Administrative Petition Regarding 
Washington WQS 

On February 21, 2017, the Northwest Environmental Advocates ("NWEA") filed an 
unreasonable delay suit against the Agency in the Western District of Washington. Northwest 
Environmental Advocates v. EPA, No. 2:17-cv-00263 (W.D.Wash.) The unreasonable delay 
alleged is with respect to a petition that NWEA filed on October 28, 2013, and subsequently 
supplemented on August 31, 2015, and February 9, 2016. 

NWEA's petition urged EPA to: 

1. Make an Administrator's determination under CWA § 303(c)(4)(B) that Washington's 
water quality toxics criteria for human health needed to be updated. 

2. Determine that Washington had failed to adopt certain water quality toxics criteria for the 
protection of aquatic life, required pursuant to CWA § 303(c)(2)(B). 

3. Promulgate updated water quality toxics criteria for Washington, for both human health 
and the protection of aquatic life, by rule. 

On March 4, 2016, EPA wrote to NWEA, pointing out that it was in the midst of a rulemaking 
process to potentially promulgate Washington water quality toxics criteria for human health if 
Washington itself did not act first. With respect to aquatic life, EPA noted that it expected 
Washington to turn to aquatic life criteria after the matter of human health criteria had been 
addressed. In that letter, EPA requested NWEA to provide further factual information, intended 
to help the Agency evaluate whether there was a legal obligation or other substantive need for 
EPA to promulgate aquatic life criteria for Washington State. 
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In November, 2016, the Administrator signed a notice of final rulemaking promulgating 144 
human health criteria for Washington waters and EPA took action to approve in part and 
disapprove in part Washington's August 1, 2016 submission of revised human health criteria (45 
approved, 143 disapproved). EPA's final rule did not include criteria for three pollutants 
(thallium, dioxin, and arsenic) due to scientific uncertainties regarding the underlying input 
variables for those pollutants. (Note that in its review of Washington's criteria submittal, EPA 
disapproved the State's arsenic criteria, but took no action on the State's criteria for thallium and 
dioxin). 

On February 21,2016, NWEA: 

1. Responded to EPA's March 4, 2016 request, complaining that EPA's questions were 
"largely rhetorical" and that answering EPA's questions represented "work that Congress 
intended to be done by EPA, the states and the [wildlife] Services," rather than by NWEA. 

2. Filed this unreasonable delay claim against EPA. 

NWEA cites three substantive problems with the status quo, in which EPA has not yet delivered 
its final response to NWEA's 2013 petition: 

1. EPA did not promulgate human health criteria for the full suite of pollutants that NWEA 
requested. NWEA notes the absence of criteria for arsenic, dioxin, and thallium. 

2. Washington has not yet adopted revised aquatic life criteria. 
3. EPA's promulgation of human health criteria did not fully moot out NWEA' s request for 

aquatic life criteria, because in some cases, the EPA-recommended aquatic life criterion for 
a particular pollutant is more stringent than the EPA-recommended human health criterion. 

The complaint asks the court to order EPA to respond the NWEA's petition within 30 days of the 
date of the court's order and award plaintiff attorney fees under EAJA. 

David Berol ofOGC and Alex Fidis of Region 10's ORC are assigned to this matter. If you 
have any questions, they can be reached at (202) 564-6873 and (206) 553-4710, respectiveiy. 
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Lee C. Schroer 

Office of General Counsel (Mail Code 2355A) 

Room 7518C William Jefferson Clinton Bldg North 

Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Tel: 202-564-5476 
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Florida and Washington Unreasonable Delay Lawsuits 
March 13, 2017 Issue Paper 

Issue: EPA received two lawsuits alleging that the Agency unreasonably delayed responding to petitions 

filed under the Administrative Procedure Act (APA), asking EPA to establish new water quality standards 

(WQS) via federal rulemaking in Florida and Washington. 

r---------E-x:---s--=--t>errt;-e-r-ative---p-ro_c_e_s_s _________ l 
' ! 
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Ex. 5 -Deliberative Process 

Statutory Background: 
• CWA § 303(c)(4)(B) provides the Administrator with the discretion to determine that new or revised 

WQS are necessary to meet the requirements of the CW A. 

• APA §§ 553(e) and 555(b) provide that federal agencies may be petitioned for rulemaking and that 

agencies must respond to petitions 11Within a reasonable time". 
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Ex. 5 -Deliberative Process 

Ex.S -Deliberative Process 
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Washington Petition: 
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I Ex. 5 - Deliberative I 
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On October 28, 2013, Northwest Environmental Advocates (NWEA) petitioned EPA to promulgate 

revised human health and aquatic life criteria for Washington. NWEA argued that Washington's 
existing human health and aquatic life criteria were not consistent with the CWA and EPA's 

regulations. 

• EPA took action on November 15, 2016, approving 45 human health criteria submitted to EPA by 
Washington, and issued a final rule that revised 144 additional human health criteria applicable to 
Washington's waters. 

• On February 21, 2017, N'vVEA filed suit, alleging that EPA has failed to respond to the 2013 petition 
in a reasonable period of time, as required by the APA. NWEA acknowledged that Ecology and EPA 
addressed human health criteria for most pollutants in 2016, but noted that revised human health 

criteria for 3 pollutants and revised aquatic life criteria had not yet been addressed. 

~--·-·-E:;~·-·-5-·-:-·-o·~-~-~"1;·~-~~ti;~·-·-P-·~~~-~~-~---TA-tt·~-~-~-~-y-:c-·l·i-~-~i·-·-·1 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Best-Wong, Benita[Best-Wong.Benita@epa.gov] 
Carnpbeii, Ann[Carnpbeii.Ann@epa .gov] 
Rut, Christine 
Thur 3/30/2017 8:30:23 PM 
use this email revised Materials: Follow up to Mike's General with Sarah 

Ex. 5 - Deliberative Process 

Sorry, forgot to add the perchlorate info, here are all materials. 

Ex. 5 - Deliberative Process 

1. Florida and Washington Petition issues (word file) 

Ex. 5 - Deliberative Process 

From: Best-Wong, Benita 
Sent: Thursday, March 30, 2017 10:30 AM 
To: Ruf, Christine 
Subject: RE: Follow up to Mike's General with Sarah 
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Hi Christine - I told Sarah we would try to package all of the background info she requested 
into one email. We can work together to do that. 

Regards, 

Benita 

Benita Best-Wong 

Acting Deputy Assistant Administrator 

Office of Water 

US EPA 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

202-566-1159 

From: Ruf, Christine 
Sent: Thursday, March 30, 2017 9:44AM 
To: Wood, Robert <\f.lVJ;,'N'Q~~C!@~MQ':i> Campbell, Ann <~1m!~~~l@~ill~> 
Cc: Best-Wong, Benita <§~~LQ!Jl9J~!llill@~:uiQ:i> Scozzafava, MichaeiE 

Corey 
Darman, Leslie 
Penman, Crystal 
Subject: RE: Follow up to Mike's General with Sarah 

Thanks will coordinate getting this to her. 

From: Wood, Robert 
Sent: Thursday, March 30, 2017 9:36AM 
To: Campbell, Ann <Q£rr!J2!2~A!J~~~9Qt> Ruf, Christine 
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Ann and Christine, 

Ex. 5 - Deliberative Process 

Rob 

Ex. 5 - Deliberative Process 

I Ex. 5 -Deliberative Process I 
! i 
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Ex. 5 - Deliberative Process 

Ex. 5 - Deliberative Process 
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Ex. 5 - Deliberative Process 
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From: Southerland, Elizabeth 
Sent: Thursday, March 30, 2017 6:59AM 
To: Campbell, Ann <Q:mli~~IJJ!l@§~JNIL? 
Cc: Best-Wong, Ben ita <§~::'t:J.'QngJ::;~!@1~~:.9QY> Ruf, Christine 

·'f:lgQ~~~&QY> Scozzafava, MichaeiE 

Subject: Re: Follow up to Mike's General with Sarah 

We will provide that info as soon as we can. 

Sent from my iPhone 

wrote: 

Benita. Attached is the paper OST provided previously on this issue and from 
which I drew the TPs for the general with Sarah. 

From: Best-Wong, Benita 
Sent: Wednesday, March 29, 2017 7:09:15 PM 
To: Southerland, Elizabeth 
Cc: Campbell, Ann; Ruf, Christine 
Subject: Follow up to Mike's General with Sarah 

Buffo, 
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Betsy, 

Ex. 5 -Deliberative Process 

Thanks, 

Benita 

Sent from my iPhone 

<FL and WA Petition Issue Paper_3 12 17.docx> 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Best-Wong, Benita[Best-Wong.Benita@epa.gov] 
Carnpbeii, Ann[Carnpbeii.Ann@epa .gov] 
Rut, Christine 
Thur 3/30/2017 8:22:53 PM 
Materials: Follow up to Mike's General with Sarah 

Ex.S -Deliberative Process 

1. Florida and Washington Petition issues (word file) 

Ex. 5 -Deliberative Process 

From: Best-Wong, Benita 
Sent: Thursday, March 30, 2017 10:30 AM 
To: Ruf, Christine <Ruf.Christine@epa.gov> 
Subject: RE: Follow up to Mike's General with Sarah 

Hi Christine - I told Sarah we would try to package all of the background info she requested 
into one email. We can work together to do that. 
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Regards, 

Benita 

Benita Best-Wong 

Acting Deputy Assistant Administrator 

Office of Water 

US EPA 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

202-566-1159 

From: Ruf, Christine 
Sent: Thursday, March 30, 2017 9:44AM 
To: Wood, Robert <yji.QQ~~~~~~~> Campbell, Ann <Q~2Q§MOOW~QID~> 
Cc: Best-Wong, Benita <§~~LQ!Jl9J~!llill@~UIQY> Scozzafava, MichaeiE 

<!:::!.~~QQYJ~~:9QY> 

Thanks will coordinate getting this to her. 

From: Wood, Robert 
Sent: Thursday, March 30, 2017 9:36AM 
To: Campbell, Ann <Q~Q.Q!~~l@~~!QY.::: Ruf, Christine 
Cc: Best-Wong, Benita <J2~~lQ!JIQJ~ll!§@~UIQY> Scozzafava, MichaeiE 

Darman, Leslie Matuszko, Jan <~~Em~~~~~e 
Subject: RE: Follow up to Mike's General with Sarah 
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Ann and Christine, 

Ex. 5- Deliberative Process 

Rob 

Ex. 5 - Deliberative Process 

Ex. 5 -Deliberative Process 



ED_001458A_00001017

... .. ..... 1•1 IIIII• _.... 
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Ex. 5 - Deliberative Process 

Ex. 5- Deliberative Process 
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We will provide that info as soon as we can. 

Sent from my iPhone 

wrote: 

Benita. Attached is the paper OST provided previously on this issue and from 
which I drew the TPs for the general with Sarah. 

From: Best-Wong, Benita 
Sent: Wednesday, March 29, 2017 7:09:15 PM 
To: Southerland, Elizabeth 
Cc: Campbell, Ann; Ruf, Christine 
Subject: Follow up to Mike's General with Sarah 

Ex. 5 - Deliberative Process 
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Thanks, 

Benita 

Sent from my iPhone 
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To: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Best-Wong, Benita[Best-
vVong.Benita@epa.gov] 
Cc: Washington, Evelyn[Washington.Evelyn@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov] 
From: Fleisig, Erica 
Sent: Tue 4/18/2017 5:04:53 PM 
Subject: RE: Wa and fl petitions 

Benita, 

Attached are the latest drafts of the FL and WA petition responses (incorporating edits from the regions, 
OGC/ORC, and OST management through Betsy S). We are giving these one final review and then will 
route both in a blue folder (along with delegation memos that would delegate signature authority from the 
Administrator to Mike Shapiro) shortly. 

Please !et us know if you have any questions, 
Erica 

Erica Fleisig 
Physical Scientist, Team Leader 
Regional Water Quality Standards Branch, Office of Science and Technology 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave, NW (4305T) 
Washington, DC 20460 
(202) 566-1057 (work) 
(202) 566-0409 (fax) 

-----Original Message----
From: Southerland, Elizabeth 
Sent: Tuesday, April18, 2017 12:29 PM 
To: Best-Wong, Benita <Best-Wong.Benita@epa.gov> 
Cc: Fleisig, Erica <Fieisig.Erica@epa.gov>; Washington, Evelyn <Washington.Evelyn@epa.gov> 
Subject: Wa and fl petitions 

Erica will send you the draft letters responding to the petitions by email today. We will follow up with a 
hard copy package that has all the delegation forms as well as the petition responses. 
Sent from my iPhone 
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Florida and Washington Unreasonable Delay Lawsuits 
March 13, 2017 Issue Paper 

Issue: EPA received two lawsuits alleging that the Agency unreasonably delayed responding to 
petitions filed under the Administrative Procedure Act (APA), asking EPA to establish new 
water quality standards (WQS) via federal rulemaking in Florida and Washington. 
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Ex.5 -Deliberative Process 

Statutory Background: 
• CWA § 303(c)(4)(B) provides the Administrator with the discretion to determine that new or 

revised WQS are necessary to meet the requirements of the CW A. 
• APA §§ 553(e) and 555(b) provide that federal agencies may be petitioned for rulemaking 

·---~l!~.!~~!.~~-~~-~i-~~--~~~!.E~~P.?..~.~--!?._P.~t!.!~<?.~_s __ :':y_i!?.!.~.~-!.~~~<?.~-~~.!~_!i~_~':.:. ________________________________________________________________ _ 

Ex.5 -Deliberative Process 

Ex.5 -Deliberative Process 

1 
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Ex. 5 - Deliberative Process 

,----~~~~~~g_t_<!':l_.~t:.!i~i_<!':l_: _______________________________________________________________________________________________________________________________________________________________________________ ; 
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1 Ex. 5 -Deliberative Process 1 
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• On October 28,2013, Northwest Environmental Advocates (NWEA) petitioned EPA to 
promulgate revised human health and aquatic life criteria for Washington. NWEA argued 
that Washington's existing human health and aquatic life criteria were not consistent with the 
CWA and EPA's regulations. 

• EPA took action on November 15, 2016, approving 45 human health criteria submitted to 
EPA by Washington, and issued a final rule that revised 144 additional human health criteria 
applicable to Washington's waters. 

• On February 21,2017, NWEA filed suit, alleging that EPA has failed to respond to the 2013 
petition in a reasonable period of time, as required by the APA. NWEA acknowledged that 
Ecology and EPA addressed human health criteria for most pollutants in 2016, but noted that 
revised human health criteria for 3 pollutants and revised aquatic life criteria had not yet 
been addressed. 
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February 21, 2017 

Sara Hisel-McCoy, Director 
Standards and Health Protection Division 
Office of Science and Technology 
Office of Water 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., N.W. Mail Code 4305T 
Washington, D.C. 20460 Via email only: Hisel-Mccoy.sara@Epa.gov 

Re: EPA's Response to the NWEA Petition for Rulemaking on Water Quality 
Criteria for Toxics in the State of Washington 

Dear Ms. Hisel-McCoy: 

In your letter ofMay 4, 2016, you acknowledge the deficiencies of the State of Washington's 
water quality standards for toxic chemicals and then proceed to encourage its and your own 
continued inaction by posing a series of largely rhetorical questions that suggest that a tiny 
nonprofit organization should conduct research that is the responsibility of federal and state 
agencies. In doing so, EPA is too clever by half; your letter is a transparent attempt to postpone 
long overdue federal action on these deficient water quality standards and action on the petition 
filed by Northwest Environmental Advocates (NWEA) on October 28, 2013. 

In your letter you enumerate EPA's efforts to update some of the agency's Clean Water Act 
(CW A) section 304(a) national recommended criteria for toxic contaminants, in order to 
demonstrate that these efforts will support Washington's future criteria updates, yet you fail to 
acknowledge both why EPA has been conducting this work and how it is pertinent to 
Washington and NWEA' s pending petition. We would like the record to be clear; nearly all of 
these actions for which EPA claims credit are a direct result of NWEA' s multiple lawsuits 
against EPA and other federal agencies. 

In this vein, EPA cites to its proposed federal copper and cadmium criteria for Oregon from 
March 2016 but fails to note that NWEA was forced to sue EPA to obtain the agency's 
underlying disapproval action on Oregon's 2004 submission of aquatic life criteria. See Nw 
Envtl. Advocates v. US. EPA, Civil No. 06-479-HA, Consent Decree (May 29, 2008). Likewise 
EPA fails to acknowledge that NWEA had to sue the National Marine Fisheries Service (NMFS) 
and the U.S. Fish and Wildlife Service (FWS) (together "the Services") in 2010 in order to 
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obtain their biological opinions on Oregon's standards that led to the EPA disapproval actions. 
See Nw. Envtl. Advocates v. NMFS et al., Civil No. 10-907-BR, Stipulated Dismissal (Aug. 23, 
2010) . .LA~nd EP.LA~ fails to admit that ~J\X/Eii~ \~vas, once again, required to sue EP.LA~ in order to 
obtain the very proposed federal promulgation in Oregon that it now asserts is a demonstration 
of its independent forward movement. See Nw Envtl. Advocates v. US. EPA, 3:15-cv-0663 
(consent decree signed June 9, 2016). 

Moreover, the updated 304(a) national cadmium recommendations issued concurrently with the 
proposed Oregon promulgation, as well as the updates on the 304(a) recommendations for 
copper and aluminum, are a product of this litigation, as EPA well knows. Of the efforts cited, 
only EPA's work on the recommended criteria for selenium is unrelated to NWEA' s litigation 
and that stems from EPA's longstanding failure to address the Services' concern that selenium 
criteria proposed for EPA's federal promulgation of the California Toxics Rule (CTR), finalized 
in 2000, were not sufficiently protective of threatened and endangered species listed under the 
Endangered Species Act (ESA ). EPA is now under federal court order to propose selenium 
criteria for California by November 30, 2016 1 and to thereafter finalize them. 

Whether EPA's work on new revisions to 304(a) criteria is "extremely valuable to Ecology" or 
not is frankly irrelevant to the long overdue criteria updates that were already required by the 
Clean Water Act. Presumably EPA is in a near constant state of updating the 304(a) criteria to 
reflect changing science yet nowhere did Congress suggest that that effort was a rationale for 
state or EPA inaction on updating the actual regulatory criteria. As you know, Congress 
amended the Clean Water in 1987 for precisely the opposite reason: to ensure that states updated 
their toxic criteria every three years to reflect the national concern with toxic contamination of 
surface waters and agency inaction. 

Every delay on the part of the State of Washington and every delay on the part ofEPA in its 
oversight of Washington's failure to implement the Act as written ripples through the state's 
entire water quality-based program, resulting in inadequate impairment listings and 
insufficiently protective NPDES permits. In fact, this was precisely the point made by EPA 
when it promulgated the California Toxics Rule in 2000, as cited and quoted in our petition at 
pages 74-77, when EPA itself chose to "[not] support the criteria in today's rule on a pollutant
specific, water body-by-water-body basis .... [because to do so] would impose an enormous 
administrative burden and would be contrary to the statutory directive for swift action[.]" 

In contrast, for Washington waters-upon which many threatened and endangered species rely 

1 See Our Children's Earth Foundation v. EPA, Case No. 3:13-cv-2857-JSW, Consent Decree 
(Aug. 25, 2014). Alternatively, the consent decree provides for EPA to propose selenium 
criteria by November 30, 2018 in the event that it proposes selenium criteria for salt and 
estuarine waters ofthe San Francisco Bay Delta by June 30,2016. !d. at 6. 
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and which are suffering the ill effects oftoxic contamination-EPA suggests that its mere 
"encouraging" of Ecology action is sufficient. And it points to Ecology's having included a bare 
mention of needed tlpdates to aquatic life criteria in its 2015-2020 strategic plan as evidence that 
its expectations of future state action are enough. If EPA truly thought that it were, you would 
deny NWEA's petition today. 

The remainder of this letter provides our answers to your four questions. 

EPA Query No.1: Presence oftoxics in Washington waters 

EPA's Query No.1 asks NWEA: 

With respect to each toxic pollutant for which your petition relies, in part, on the 
position that Washington should have numeric criteria for a pollutant because a 
304(a) numeric criterion recommendation is available: if you are aware of 
specific information showing that the particular toxic pollution is present in 
Washington waters such that it can be expected to interfere with the attainment of 
Washington's designated uses, please provide it to us. 

Please see EPA's support for not evaluating the need for updated criteria on a pollutant-by
pollutant, water-body-by-water-body basis above and at the California Toxics Rule preamble, 
EPA, Water Quality Standards; Establishment of Numeric Criteriafor Priority 
Toxic Pollutants for the State ofCalifornia; Rule, 65 Fed. Reg. 31682,31687 (May 18, 
2000). 

EPA Query No.2: Toxic pollutant concentrations in Washington waters high enough to 
harm ESA-listed species that demonstrates Washington's criteria are not protective 

EPA's Query No.2 asks NWEA to: 

provide any evidence that you may be aware of showing that the toxic pollution 
concentrations specific to Washington waters are high enough to harm listed 
species according to the analyses in the Biological Opinions referenced and the 
criteria set by existing Washington water quality standards are not protective. 

As EPA knows, NWEA does not have toxicologists on staff and NWEA is not in a position to 
put itself in the role that, by law, is that of the expert fish and wildlife agencies. Precisely what 
toxic pollutant concentrations-singularly or in combination-is a level "high enough to harm 
ESA-listed species" is not ours to know or figure out. Even the levels determined to pose 
"jeopardy" to these or similar species in, for example, Oregon or Idaho may not be sufficiently 
protective given the different circumstances posed in the State of Washington. For example, as 
our letter of February 9, 2016 pointed out, Puget Sound suffers from biological and hydrological 
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isolation that has increased the body burden of many aquatic species (e.g., Southern Resident 
killer whales and Chinook salmon in Puget Sound have higher levels of toxic contaminants than 
poptllations that have more oceanic distribtltions). That presumably \~vould be a factor that the 
Services would take into account in assessing the concentrations that are "high enough to harm 
ESA-listed species." 

EPA Query No. 3: The extent to which harm to Southern Resident killer whales is being 
caused by toxic chemicals that exceed water quality standards compared to toxic chemicals 
that are meeting water quality standards 

EPA's Query No.3 asks NWEA to: 

clarify the extent to which you believe any harm to orcas is being caused by: (a) 
toxic chemicals, including PBTs, present in Washington's waters that exceed the 
existing water quality standards, compared to (b) toxic chemicals, including 
PBTs, present in Washington's waters at concentrations that are meeting existing 
water quality standards. To the extent your belief is founded on particular 
evidence, please provide it to us. 

This question appears to be designed simply to justify continued delay by EPA. As EPA is well 
aware, NWEA does not have a toxicologist on staff who could do the type of detailed analysis 
that EPA is requesting. Moreover, it irrelevant. Our petition did not endorse any of 
Washington's standards or EPA's recommended criteria. It asked EPA to act according to the 
statute and to ensure that Washington's criteria were as updated as EPA's recommended criteria. 
IfEPA independently concludes that toxic chemicals that currently meet Washington's water 
quality standards are causing harm, those too should be updated. There is absolutely no 
indication that EPA is itself attempting to parse out which pollutants pose the greatest harm to 
killer whales or any other species in Washington waters to ensure that it addresses the highest 
priorities first. 

In asking this question, EPA seems to be hinting that toxic pollutants that are inadequately 
regulated by numeric criteria that NWEA has not called out for revision are more likely the ones 
that are causing continued harm to the endangered killer whales . We are not in a position to 
assess these relative impacts, only to assess the degree to which EPA and the states have 
complied with the statute. If, however, EPA believes that current criteria that are not required by 
law to be updated and therefore not a part ofNWEA's petition should be updated because the 
current criteria are no longer believed to be protective of this sensitive designated use, EPA 
should make this announcement public and then it should immediately proceed to an 
Administrator's determination in order to ensure that Washington's water quality standards are 
protective of endangered species, in conformity with section 7( a)(1) of the ESA (federal 
agencies shall utilize their authorities to conserve threatened and endangered species). 
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EPA Query No. 4: Why adoption of more stringent aquatic life criteria would address 
concerns raised by the Services about Washington's Industrial Stormwater General Permit 

EPA's Query No.4 asks NWEA to: 

provide further information to explain why you believe that the adoption of more 
stringent aquatic life criteria would address the concerns raised by the Services in 
the Industrial Stormwater General Permit (which you note in your August 31, 
2015 letter). 

NWEA is not in a position to speak for the Services regarding Washington's Industrial 
Stormwater General Permit or any other matter. However, when an NPDES discharge permit is 
not reducing loads or concentrations of pollutants sufficient to protect water quality and 
designated uses there may be a range of reasons. These could include any or all of the 
following: enforcement failure, inadequate numeric water quality-based effluent limits, 
inadequate best management practices, and permit requirements that are intended to meet water 
quality standards that are not protective. NMFS has articulated a strong concern that among the 
problems with this particular permit is the permit's goal for copper, as we discussed in our 
August 31, 2015 letter and is set out in the documents prepared directly by NMFS that we 
provided to EPA. IfEPA thinks that more stringent aquatic life criteria are not the solution to 
NMFS 's concerns about this permit, we wonder why EPA has done nothing-using its oversight 
authority-to ensure that the permit is more effective in controlling some of the millions of 
pounds of toxic pollutants that enter Puget Sound every year. 

In conclusion, we are at a loss as to why EPA believes that a small nonprofit should do the work 
that Congress intended to be done by EPA, the states, and the Services. 

Sincerely, 

Nina Bell 
Executive Director 
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August 31,2015 

Gina McCarthy, Administrator 
U.S. Environmental Protection Agency 
USEPA Ariel Rios Building (AR) 
1200 Pennsylvania Avenue N.W. 
Washington, DC 20004 Certified Mail; Return Receipt Requested 

Re: Follow Up to October 28, 2013 Northwest Environmental Advocates' 
Petition for Rulemaking on Water Quality Criteria for Toxics in the 
State of Washington 

Dear Ms. McCarthy: 

In light of Washington Governor Jay Inslee's July 30, 2015 announcement that his state's 
Department of Ecology will not be submitting new and revised human health criteria to EPA for 
approval, it is likely that EPA is now moving towards a federal promulgation of such criteria in 
accord with its previous commitments to Washington's tribes. It is, therefore, an appropriate 
time for us to remind EPA that it must also step in and address Washington's failure to update its 
aquatic life toxic criteria. As our October 28, 2013 Petition for Rulemaking on Water Quality 
Criteria for Toxics in the State of Washington to you noted, Washington has largely failed to 
adopt new and revised aquatic life criteria for toxics, consistent with the requirements of the 
Clean Water Act (CWA), since it adopted them over two decades ago. 

Despite the state's egregious record of inaction-including for pollutants known to harm species 
listed as threatened or endangered under the Endangered Species Act (ESA) at levels allowed by 
Washington's water quality standards-almost two years have gone by without any 
communication from EPA in response to our petition. For this reason, we are writing to urge 
you to make the determination and engage in the federal promulgation with regard to 
Washington's aquatic life criteria as our petition requested. The need for EPA action certainly 
has not waned since we asked the agency to step in. If anything, the Washington Department of 
Ecology's having just concluded a failed and highly politicized attempt to update its human 
health criteria makes it exceedingly unlikely that the state will soon begin, let alone complete, 
updating its aquatic life toxic criteria. 

NWEA's Petition 

As NWEA' s petition described, with the exception of aquatic life criteria for ammonia, chronic 
marine copper, and chronic marine cyanide, Washington last adopted new or revised numeric 
aquatic life criteria for toxic pollutants on November 25, 1992. That was over 22 years ago. As 
the petition also pointed out, EPA has approved Washington water quality standards at least five 
times since 1992 and each time EPA has failed to determine that Washington's aquatic life 
criteria were inconsistent with CWA section 303(c)(2)(B) for a substantial list of toxic 
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pollutants. The petition identified 19 pollutants for which EPA had, at that time, issued new or 
revised recommended 304(a) aquatic life criteria. 1 

EPA is well aware of the hazards of toxic chemicals to aquatic species in Washington's waters, 
particularly those listed as threatened or endangered if for no other reason than EPA's having the 
results of recently-completed ESA consultations on certain toxic criteria in other Region 10 
states. In June, the U.S. Fish and Wildlife Service (FWS) completed a biological opinion on 
EPA's 1996, 1997, and 2005 toxic criteria approval actions for Idaho, finding jeopardy for eight 
pollutants (arsenic, copper, lead, nickel, selenium, zinc, cyanide, and mercury) and a low-end 
hardness floor for metals. 2 Likewise, the National Marine Fisheries Service (NMFS) recently 
completed its biological opinion on the same Idaho criteria, making a jeopardy conclusion for 
five of those pollutants (arsenic, copper, selenium, cyanide, and mercury) and the hardness 
floor. 3 Before that, NMFS issued a biolo§ical opinion finding jeopardy for Oregon's cadmium, 
copper, aluminum, and ammonia criteria. Many of the species addressed by the jeopardy 
opinions in Oregon and Idaho are also present in Washington waters. 

Toxics in Puget Sound 

Levels of these and other toxic pollutants are among the reasons that EPA has long been 
concerned about the health of Puget Sound. EPA features the toxic contamination of the 
Southern Resident killer whales, Pacific herring, and harbor seals in Puget Sound on its website 
as evidence of its ongoing concerns about pollution of Washington's waters. 5 In 2006, EPA 

1 The pollutants included: acrolein, arsenic, carbaryl, cadmium, chromium (III), 
chromium (VI), copper, diazinon, dieldrin, endrin, gamma-BHC (Lindane), mercury, nickel, 
nonylphenol, parathion, pentachlorophenol, selenium, tributyltin, and zinc. NWEA neglected to 
include the then-recently updated recommended aquatic life criteria for ammonia. 78 Fed. Reg. 
52192 (Aug. 22, 2013). 

2 FWS, Biological Opinion for the Idaho Water Quality Standards for Numeric Water 
Quality Criteria for Toxic Pollutants, OJEIFW00-2014-F-0233 (June 25, 2015). 

3 NMFS, Final Endangered Species Act Section 7 Formal Consultation and Magnuson
Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation for 
Water Quality Taxies Standards for Idaho (May 7, 2014 ). 

4 NMFS, Jeopardy and Adverse Modification of Critical Habitat Biological Opinion for 
the Environmental Protection Agency's Proposed Approval of Certain Oregon Administrative 
Rules Related to Revised Water Quality Criteria for Toxic Pollutants (Aug. 14, 2012). 

5 See EPA, Salish Sea, Southern Resident Killer Whales, http://www2.epa.gov/salish-sea/ 
southern-resident-killer-whales (last visited Aug. 8, 2015) ("Recent declines in orca population 
may be linked to threats such as toxic pollution[.]"); EPA, Salish Sea, Taxies in the Food Web: 
Pacific Herring and Harbor Seals http://www2.epa.gov/salish-sea/toxics-food-web-pacific
herring-and-harbor-seals (last visited Aug. 8, 2015) ("PCBs and PBDEs are found in all harbor 
seals of the Salish Sea, but levels are declining. Likewise, levels ofPCBs and PDBEs in Pacific 
herring are generally declining or remaining stable. However, PCBs in herring in southern Puget 
Sound are above levels that may cause negative effects in the food web."). 
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issued a report on the ecosystem health of the Puget Sound and Georgia Basin.6 The agency 
concluded that the ecosystem indicators of"river, stream and lake quality," "marine species at 
risk," "toxics in harbor seals," and "marine water quality" were all on a downward trajectory. 
See id at 2. EPA focused on the effect of industrial activities and polluted surface runoff of 
metals and organic compounds, noting that killer whales "are some of the most contaminated 
marine mammals in the world because they have bioaccumulated these chemical contaminants 
through the entire food web," and that "[t]oxic chemical concentrations in Killer Whales and 
contamination of food sources" are among the reasons the species has been listed under the ESA. 
!d. at 119-120.7 Both killer whales and harbor seals were described by EPA as indicators of the 
decline of the Puget Sound Georgia Basin ecosystem. 8 While EPA's report made passing 

6 EPA, Puget Sound Georgia Basin Transboundary Ecosystem Indicator Report (2006) 
available at http:! /www.epa.gov/pugetsound/pdf/indicators _ report.pdf (last visited Aug. 8, 20 15) 
This report discusses studies reported in 2002, showing that polybrominated diphenyl ethers 
(PBDEs) in harbor seals had increased 1500 percent between 1984 and 2003, findings that EPA 
said were consistent with those of state agencies that have demonstrated "elevated [persistent 
bioaccumulative toxic] contamination of sediments and bottom fishes in the urbanized bays of 
central Puget Sound compared to southern Puget Sound and the Georgia Basin." !d. at 129, 131, 
132. 

7 See NMFS, Endangered and Threatened Wildlife and Plants: Endangered Status for 
Southern Resident Killer Whales, Final Rule, 70 Fed. Reg. 69903 (Nov. 18, 2005); also see id. at 
69911 (identifying as activities that could result in a violation of ESA section 9 "take" 
prohibitions to include "[ d]ischarging or dumping toxic chemicals or other pollutants into areas 
used by Southern Resident killer whales."). The subsequently-designated critical habitat 
includes the waters ofPuget Sound. 71 Fed. Reg. 69054 (Nov. 29, 2006). See also, EPA, 
NMFS, Potential Effects of PEDEs on Puget Sound and Southern Resident Killer Whales A 
Report on the Technical Workgroups and Policy Forum (July 24, 2013), available at 
http :1 /www. eopugetsound.org/ sites/ default/files/features/resources/PB DEs_ Puget_ Sound_ 
Report. pdf (last visited Aug. 8, 2015). 

8 See, e.g., EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive 
Summary Marine Species at Risk (Oct. 2006) available at http://www.epa.gov/pugetsound/ 
pdf/Summary_Marine_Species_at_Risk_Indicator.pdf(last visited Aug. 13, 2015) at 2 ("The 
Puget Sound Georgia Basin has a long legacy of intensive industrial activities including 
industrial wastewater discharges, mining, pulp and paper mills, oil refineries, and smelting. 
Contamination from these sources is exacerbated by overall polluted surface runoff 
Contaminants of concern include heavy metals, organic compounds such as polycyclic aromatic 
hydrocarbons (PAHs, carcinogens created through petroleum combustion), flame retardants, 
phthalate esters (used in plastics and cosmetics) and polychlorinated biphenyls (PCBs)."). See 
also, EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive Summary, Taxies 
in Harbor Seals (Oct. 2006) available at http:! /www.epa.gov/pugetsound/pdf/Summary _ 
Toxics_in _Harbor_ Seals_ Indicator. pdf (last visited Aug. 13, 2015) at 1 ("A study ofPuget 
Sound and Strait of Georgia harbor seal prey showed that the Puget Sound harbor seal food 
basket is seven times more contaminated with PCBs (2.90 mg/kg lipid) than the Strait of Georgia 
food basket (0.41 mg/kg lipid). Further, PBDE concentrations were almost five times higher in 
the Puget Sound seal food basket. Differences in prey consumed did not explain the differences 
in contamination between the two harbor seal populations, but was rather attributed to an effect 
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reference to Washington's water quality standards, it did not discuss their outdated status or their 
regulatory relevance to resolving the pollution problems that EPA identified. !d. at 61, 67, 151. 

Given EPA's interest in the killer whale, the agency has no doubt followed developments 
pertaining to the factors that may have caused the decline or may be limiting recovery of the 
species, such as toxic chemicals that accumulate in top predators. NMFS' recovery plan for the 
killer whale, for example, discusses the whales' vulnerability to accumulation of toxic 
contaminants because of the high trophic level of their prey and their long life expectancy. 9 The 
recovery plan noted that "there are questions about whether permit requirements and standards" 
are sufficiently protective, citing the Puget Sound Action Team's report that "between July 2004 
and June 2006, the Washington Department ofEcology reissued 96 individual NPDES permits 
in the Puget Sound Basin, but stated it was not known if these actions reduced pollutants to the 
Sound." !d. at II-99. The killer whale recovery plan did point to EPA and the Services' national 
plan to improve consultation procedures on water quality standards, id. at II -101, but as EPA 
knows, these plans have long failed to materialize and now have been extinguished. NMFS 
identified as a recovery management measure the "adoption of revised water and sediment 
quality standards based on available information[.]" !d. at V-12. However, such revisions are 
stymied if the Department of Ecology fails to even review the outdated criteria. The state's 
failure leaves no other mechanism than an Administrator's determination to implement this 
management measure. NMFS has not changed its views; in a more recent review of studies on 
the killer whale, NMFS reiterated the importance of"[ w ]orking to reduce chemical 
contamination in the whales' habitat and food." 10 

EPA must also be aware that a number of biological opinions on federal actions in Puget Sound 
have hi?hlighted NMFS' concerns with adverse effects of toxic contaminants on the killer 
whale. 1 NMFS has also raised concerns with the effects of toxics on salmonids, which are both 

oflocal contamination within Puget Sound .... Total PCBs in whole bodies of herring from Port 
Orchard and Squaxin (central and southern Puget Sound, respectively) were continued four to 
nine times higher than those from the Georgia Basin (Denman Island). The elevated levels of 
PCBs in Puget Sound herring are similar to levels measured in herring from the Baltic Sea, one 
of the more highly contaminated marine ecosystems in the world."). 

9 NMFS, Recovery Plan for Southern Resident Killer Whales (Orcinus orca) (Jan. 17, 
2008), available at http:/ /www.westcoast.fisheries.noaa.gov/publications/protected _species/ 
marine_mammals/killer_whales/esa_status/srkw-recov-plan.pdf (last visited Aug. 12, 2015) at 
II-88. 

10 NMFS, Southern Resident Killer Whales: 10 Years of Research & Conservation (June 
20 14), available at http :1 /www .nwfsc .noaa. gov /news/features/killer_ whale _report/pdfs/ 
bigreport62514.pdf (last visited Aug. 12, 2015) at 10. 

11 See, e.g., NMFS, Endangered Species Act Section 7 Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat 
Consultation for the on-going National Flood Insurance Program carried out in the Puget 
Sound area in Washington State. HUC 17110020 Puget Sound (Sept. 22, 2008), available at 
http :1 /www. fema. gov /media-library -dat a/20 13 0726-1900-25 04 5-9907 /nfip _biological_ opinion_ 
puget_sound.pdf (last visited Aug. 8, 2015). See id. at 42-43 ("Many types of chemicals are 
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killer whale prey and themselves ESA-listed. 12 

Likewise, EPA's role in the Puget Sound Partnership, a national estuary program administered 
by the agency under section 320 of the CW A, suggests it is likely well acquainted with the 
Washington Department ofFish & Wildlife's work that has highlighted "Puget Sound's physical 
geography and patterns of water movement [that] may exacerbate the problem oftoxics in its 
organisms" and the "biological isolation of its resident fish and shellfish, potentially increasing 
their risk of exposure to toxic contaminants."13 

Toxics in Stormwater Discharges 

EPA must also be well aware of a considerable amount of information about toxic loading in 
Puget Sound from stormwater, much of which is regulated under NPDES permits for which EPA 
retains oversight. For example, as a member of its steering committee, EPA certainly knows 
about Ecology's 2009-2010 study of toxic loading to Puget Sound that was intended to "help 
guide decisions about how to most effectively direct resources to reduce toxic contamination in 

toxic when present in high concentrations, including organochlorines, polycyclic aromatic 
hydrocarbons (P AHs ), and heavy metals .... Organochlorines are also highly fat soluble, and 
accumulate in the fatty tissues of animals (O'Shea 1999, Reijnders and Aguilar 2002). 
Bioaccumulation through trophic transfer allows relatively high concentrations of these 
compounds to build up in top-level marine predators, such as marine mammals (O'Shea 1999). 
Killer whales are candidates for accumulating high concentrations of organochlorines because of 
their high position in the food web and long life expectancy (Ylitalo et al. 2001, Grant and Ross 
2002). Their exposure to these compounds occurs exclusively through their diet (Rickie et al. 
2007). High levels of persistent organic pollutants such as PCBs and DDT are documented in 
[Southern Resident Killer Whales] (Ross et al. 2000, Ylitalo et al. 2001 ). These and other 
chemical compounds have the ability to induce immune suppression, impair reproduction, and 
produce other adverse physiological effects, as observed in studies of other marine mammals 
(review in NMFS 2008). Immune suppression may be especially likely during periods of stress 
and resulting weight loss, when stored organochlorines are released from the blubber and 
become redistributed to other tissues (Krahn et al. 2002).") 

12 !d. at 98 ("Sediments washed from the urban areas and deposited in river waters 
include trace metals such as copper, cadmium, zinc, and lead (California State Lands 
Commission 1993 ). Pollutant loading in surface water is widely attributable to urban storm water 
runoff ... Water temperature, turbidity, dissolved oxygen, pH, nutrients, and toxic 
chemicals/metals also affect water quality and the ability of surface waters to sustain listed 
salmonids .... [W]hen exacerbated by stormwater nmoff, the acceptable range of these factors 
can be exceeded, altering or impairing biological processes and adversely impacting salmonids 
(Spence et al. 1996) .... [T]he weight of evidence suggests that adult coho salmon, which enter 
small urban streams following fall storm events, are acutely sensitive to non-point source 
stormwater nmoff containing pollutants that typically originate from urban and residential land 
use activities."). 

13 WDF&W, Toxic Contaminant'S in Puget Sound Fish and Shellfish, http://wdfw.wa.gov/ 
conservation/research/projects/marine_ toxics/ (last visited Aug. 8, 20 15). 



ED_001458A_00001015

Gina McCarthy 
August 31, 2015 
Page 6 

Puget Sound. 14 EPA must have known that Ecology compared the toxics data to outdated 
numeric criteria it had adopted in 1992. 15 Similarly, a more recent 2015 study to establish a 
baseline of data on municipal stormwater quality and to identify chemicals of interest in 
stormwater also used Washington's outdated aquatic life criteria. 16 Other toxics loading 
information routinely shows up in NMFS consultations pertaining to activities in Puget Sound. 
For example, a 2011 biological opinion commented: 

The Washington State Department of Ecology estimates that Puget Sound 
receives between 14 and 94 million pounds of toxic pollutants per year, which 
include oil and grease, PCBs, phthalates, PBDEs, and heavy metals that include 
zinc, copper and lead (Washington Department ofEcology 2010). Several urban 
embayments in the Sound have high levels of heavy metals and organic 
compounds (Pals son et al. 2009). About 32 percent of the sediments in the Puget 
Sound region are considered to be moderately or highly contaminated (Puget 
Sound Action Team 2007), though some areas are undergoing clean-up 
operations that have improved benthic habitats (Puget Sound Partnership 201 0). 17 

Likewise, given its concerns about Puget Sound stormwater, EPA undoubtably is familiar with a 

14 Ecology, Focus on Puget Sound, Taxies in surface runoff to Puget Sound (May 2011) 
at 1, available at https://fortress.wa.gov/ecy/publications/SummaryPages/1103025.html (last 
visited Aug. 8, 2015). 

15 Ecology, Control of Toxic Chemicals in Puget Sound: Phase 3 Data and Load 
Estimates (April 2011 ), available at https:/ /fortress .wa.gov I ecy /publications/ documents/ 
1103010.pdf (last visited Aug. 12, 2015). The study compared data to Washington aquatic life 
criteria for cadmium, copper, lead, mercury, zinc, total PCBs, and DDT. !d. at 46-56. Similarly, 
its conclusions are based on the criteria: "Stormwater runoff, particularly from commercial/ 
industrial subbasins, did not meet water quality criteria or human health criteria for several 
parameters. These include dissolved copper, lead, and zinc; total mercury; total PCBs; 
bis(2-ethylhexyl) phthalate; several carcinogenic P AHs; and one pesticide." !d. at xix. 

16 Ecology, Western Washington NPDES Phase I Stormwater Permit, Final S8.D Data 
Characterization 2009-2013 (Feb. 2015), available at https://fortress.wa.gov/ecy/publications/ 
publications/150300l.pdf (last visited Aug. 12, 2015), at 37; 12-13 ("Across all four land uses, 
copper, zinc, and lead were-more often than not-found to exceed (not meet) water quality criteria 
(Table ES-1 ). Dissolved zinc and copper in stormwater samples exceeded acute aquatic life 
criteria in 36% and 50% of the samples, respectively, over the three years of data. Mercury and 
total PCBs exceeded chronic aquatic life criteria in 17% and 41% of the samples, respectively.") 

17 NMFS, Endangered Species Act Section 7(a)(2) Biological Opinion and Magnuson
Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation 
Evaluation of2010-2014 Puget Sound Chinook Harvest Resource Management Plan under Limit 
6 of the 4(d) Rule Impacts of Programs Administered by the Bureau of Indian Affairs that 
Support Puget Sound Tribal Salmon Fisheries (May 24, 2011 ), available at https:/ /pcts.nmfs. 
noaa.gov /pets-web/ dispatcher/trackable/N WR-20 1 0-6051? override U serGroup= PUB LI C&referer 
=%2fpcts-web%2fpublicAdvancedQuery.pcts%3fsearchAction%3dSESSION SEARCH (last 
visited on Aug. 13, 2015) at 94. 
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number ofNMFS biological opinions pertaining specifically to toxic pollutants from this source, 
as well as the scientific studies on which these opinions are based. For example, in its 2008 
consultation on the National Flood Insurance Program in Puget Sound, see fn. 11, NMFS 
highlighted the adverse effects of pollutants in stormwater, noting that, 

recent occurrences of pre-spawn mortality (PSM) in coho salmon have heightened 
our concern with stormwater quality .... adult coho salmon, which enter small 
urban streams following fall storm events, are acutely sensitive to non-point 
source stormwater runoff containing pollutants that typically originate from urban 
and residential land use activities .... a growing body of science ... suggests it is 
likely that other salmonids, including listed salmonids, experience sub-lethal 
impacts from pollutants found in stormwater. 

!d. at 98; see also id. at 98-99 (floodplain development increases pollution loading from 
stormwater and stormwater pollution contaminates sediments affecting salmonids ). NMFS 
raised these same concerns in earlier consultations for federally-funded transportation projects. 18 

For example, a 2007 biological opinion addressed the regular discharge of"high concentrations 
of heavy metals (e.g. copper, lead, zinc) that exceed acute toxicity standards," as well as river 
sediments contaminated with a wide range of pollutants, which "create lethal and sublethal 
effects to salmonids[.]" !d. at 18, 23 (specifically calling out copper levels that are "sufficient to 
inhibit salmonid olfaction" and zinc levels exceeding the threshold at which fish "lose their 
predatory avoidance behavior."); see also id. at 29-34 (discussing lethal and sublethal effects to 
salmonids from water quality degradation within urbanized watersheds in the Puget Sound). As 
EPA knows, these pollutants are among those for which Washington has not updated its aquatic 
life criteria for over two decades. 

EPA itself has been sufficiently concerned about toxic storm water discharges to Puget Sound of 
these same pollutants to take regulatory actions against sources. In a 2013 news release, EPA 

18 See NMFS, Endangered Species Act Section 7 Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat 
Consultation for Interstate 405 State Route 169 to Interstate 90 Congestion Relief- Renton to 
Bellevue Improvement, King County, Washington. (6th Field HUCs, 171100120302, Cedar River 
and 171100120106, Lower Cedar River) (Jan. 3, 2007), available athttps://pcts.nmfs.noaa.gov/ 
pets-web/ dispatcher/trackable/NWR-2006-14 54? override U serGroup= PUB LI C&referer=%2 fpcts 
-web%2fpublicAdvancedQuery.pcts%3fsearchAction%3dSESSION_ SEARCH (last visited Aug. 
9, 2015); see also NMFS, Endangered Species Act Section 7 Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat 
Consultation for Interstate 405 Congestion Relief and Bus Rapid Transit Projects -Renton 
Nickel Improvement, King County, Washington. (HUC, 171100130399, Lower Green River and 
171100120106, Lower Cedar River) (Sept. 20, 2006), available athttps://pcts.nmfs.noaa.gov/ 
pets-web/ dispatcher/trackable/NWR-2005 -6240? override U serGroup= PUB LI C&referer=%2 fpcts 
-web%2fpublicAdvancedQuery.pcts%3fsearchAction%3dSESSION_ SEARCH (last visited Aug. 
13, 2015); id. at 28-35 (discussion of metals' adverse effects to aquatic species); id. at 29 
("When they compared their results to the acute EPA Water Quality Criteria for dissolved 
copper (13 Jlg!L for 100 mg/L hardness), Baldwin et al., (2003) determined that a one-hour 
discharge at the acute EPA Water Quality Criteria could be expected to cause up to a 50 percent 
loss of sensory capacity among coho salmon in freshwater habitats."). 
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wrote about its enforcement actions against four companies for discharging industrial stormwater 
to Puget Sound waterways. 19 Charged with violations of NPDES permits or the Clean Water 
Act, together the sources had discharged the following pollutants: copper, zinc, mercury, arsenic, 
cadmium, and lead, all but one of which are subjects ofNWEA's petition. EPA's release stated 
that "[t]hese pollutants harm the Puget Sound ecosystem and marine life," but it has apparently 
not see fit to ensure that the aquatic life criteria that are the basis for the effluent limits in the 
violated permits themselves provide sufficient protection, even in light of overwhelming 
evidence that they do not. 

Of course, storm water and other sources of toxic pollutants are a statewide concern, not limited 
to Puget Sound. EPA likely is aware of, for example, the consultation on the Salmon Creek 
Interchange project in Clark County.20 In that biological opinion, NMFS highlighted its 
concerns about copper and zinc, pointing out, inter alia, the unprotectiveness of Washington's 
criteria: 

[ w ]hen they compared their results to the acute U.S. Environmental Protection 
Agency (EPA) Water Quality Criteria for dissolved copper ( 13 11g/L for 100 
mg/L hardness), Baldwin et al., (2003) determined that a one-hour discharge at 
the acute EPA Water Quality Criteria could be expected to cause up to a 50 
percent loss of sensory capacity among coho salmon in freshwater habitats. 

!d. at 21. NMFS also expressed concern that avoidance of chemical plumes could force fish to 
leave refugia, citing studies of observed avoidance response to copper at 0.1 11g/L (hardness of 
90 mg/L ), and going on to say that 

EPA (1980) also documented avoidance by rainbow trout fry of copper 
concentrations as low as 0.1 11g/L during a 1 hour exposure, as well as a Lethal 
Concentration at which 10 percent of the smolts exposed to 7.0 11g/L for 200 
hours died, and a LC10 for juveniles in the swim-up stage exposed to 9.0 11g!L for 
200 hours. 

!d. NMFS concluded that "[a]t 10 IJ.g/L, a concentration which will regularly occur in outfall 
effluent, responsiveness was reduced by 67 percent within 30 minutes, an exposure time that is 
less than typical discharge times for BMP outfalls." !d. Similarly, in that same opinion, NMFS 
discussed avoidance by salmonids of zinc, noting that "sublethal effects occur at concentrations 
approximately 7 5 percent less ( 5.6 11g!L) than lethal effects (24 11g/L) (EPA 1980; Hansen, et al. 

19 EPA, EPA focusing on industrial stormwater compliance, targeting a serious threat to 
Puget Sound water quality (Aug. 26, 2013), http://yosemite.epa.gov/opa/admpress.nsf/O/ 
ODD4BD2F905BCAE885257BD3006EA57B (last visited Aug. 13, 2015). 

20 NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Habitat Consultation for the Salmon 
Creek Interchange Improvement Project, Clark County, Washington. (6th Field HUCs, Salmon 
Creek 170800010901) (March 20, 2009), available at https://pcts.nmfs.noaa.gov/pcts-web/ 
dispatcher/trackable/NWR-2008-1199? override Us erGroup= PUB LI C&referer=%2 fjxts-web%2 f 
publicAdvancedQuery.pcts%3fsearchAction%3dSESSION SEARCH (last viewed Aug. 20, 
2015). 
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2002). Even relatively low concentrations (5.6 !J.g/L, established for juvenile rainbow trout) 
resulted in avoidance of the plume." !d. The NMFS thresholds for copper (2.0 !J.g/1 over 
background levels of 3. 0 11g/L or less) and zinc ( 5. 6 11g/L over background zinc concentrations 
between 3.0 ~Lg/L and 13 ~Lg/L) were also cited in 2013 comments by NMFS on a draft NPDES 
permit for an industrial discharge to the Columbia River, along with comments on other toxic 
pollutants.21 

None of this should be surprising. NMFS provided EPA with its scientific rationale concerning 
copper many years ago. 22 In a letter commenting on a proposed industrial stormwater general 
permit for over 1,100 industrial facilities in Washington State, NMFS reminded EPA of its 
oversight role in permitting and pointed out that NMFS had previously brought the same issues 
to EPA's attention regarding EPA's proposed issuance of the national multi-sector general 
permit for storm water discharges. 23 Highlighting copper, NMFS attached a copy of its 2007 
technical white paper on applying a benchmark concentration for dissolved copper. NMFS 
noted to EPA that "[t]he paper concludes that benchmark concentrations (calculated using EPA 
methodology) ranging from 0.18 to 2.1 11g/L of dissolved copper in fresh water result in 
reductions of9 to 57 percent in predator avoidance by juvenile salmon." !d. at 2.24 The 

21 See NMFS, Letter from Kim Kratz, Assistant Regional Adminstrator West Coast 
Region/Oregon and Washington Coastal Area Office to Shin go Yamazaki, Industrial Section, 
Washington Department of Ecology, Re: Weyerhauser NPDES Concerns, Permit WA-0000124 
(Dec. 20, 2013). 

22 See Letter from Steven W. Landino, Washington State Director for Habitat 
Conservation, NMFS, to Mike Gearheard, Director Office ofWater and Watersheds, EPA 
Region 10 (May 4, 2007), available at http://www.ecy.wa.gov/programs/wq/stormwater/ 
industrial/iswgpdraftpubcom/2007/nmfs.pdf (last viewed Aug. 24, 2015). We note that the 
Washington Department of Ecology is also clearly aware of this document as it was submitted as 
a comment during the 2007 public comment period. See Ecology, Water Quality, Industrial 
Stormwater General Permit, Historical Information, available at http://www.ecy.wa.gov/ 
programs/wq/ stormwater/industrial/iswgpdraftpubcom/2007 /nmfscopper2. pdf (last viewed Aug. 
24, 2015). 

23 See Letter from Angela Somma, Chief, Endangered Species Division, NMFS to James 
A. Hanlon, Director Office of Wastewater, EPA, Re: Docket ID No. OW-2005-0007 (Feb. 15, 
2006) available at http:! /www.ecy.wa.gov/programs/wq/stormwater/industrial/ 
iswgpdraftpubcom/2007 /nmfs3.pdf (last viewed Aug. 24, 2015). 

24 For EPA's better understanding of the role of copper in suppressing predator avoidance 
behavior, we have attached a short video. See Salmon fry with copper video (obtained from 
NMFS). The video shows two tanks with salmonid fry, one with zero copper and with copper at 
a concentration of 10 !J.g/1. At the point when the light in the top center of the screen changes 
from green, for "before alarm odor," to red, "alarm odor added," indicating the presence of a 
predator, the fry in the copper-free tank can be observed taking immediate predator avoidance 
response action, namely by ceasing all movement. The fry in the copper-contaminated tank 
continue swimming rapidly, obvious to the need to respond to the threat of a predator. 
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technical paper5 cited a "large body of scientific literature" that has shown that fish behaviors 
can be disrupted at concentrations of dissolved copper in a range that "fall[ s] within the range of 
other sublethal endpoints affected by [dissolved copper] such as behavior, growth, and primary 
production, which is 0.75-2.5 ~Lg/L." !d. at ix. NMFS also cited copper's adverse effects on 
salmonid disease and stress resistance. !d. at 31-32. Finally, the technical paper made clear the 
regulatory ramifications of Washington's inadequate aquatic life criteria for copper: 

Point and nonpoint source discharges from anthropogenic activities frequently 
exceed these [NMFS] thresholds by one, two, and sometimes three orders of 
magnitude, and can occur for hours to days. The U.S. Geological Survey ambient 
monitoring results for [dissolved copper] representing 811 sites across the United 
States detected concentrations ranging 1-51 !J.g!L, with a median of l.21J.g/L. 
Additionally, typical [dissolved copper] concentrations originating from road 
runoff from a California study were 3.4-64.5 11g/L, with a mean of 15.8 11g/L. 
Taken together, the information reviewed and presented herein indicates that 
impairment of sensory functions important to survival of juvenile salmonids is 
likely to be widespread in many freshwater aquatic habitats. Impairment of these 
essential behaviors may manifest within minutes and continue for hours to days 
depending on concentration and exposure duration. Therefore, [dissolved copper] 
has the potential to limit the productivityand intrinsic growth potential of wild 
salmon populations by reducing the survival and lifetime reproductive success of 
individual salmonids. 

!d. at x. NMFS concluded that "more than minor detrimental effects on salmon and their prey 
base will occur" from the proposed issuance of the Washington industrial storm water permit. 
Letter, supra n. 22, at 2. Subsequently, in 2008, NMFS again wrote EPA concerning the draft 
permit, and again highlighting the hazards of copper and zinc and reminding EPA of its 
obligations under the Endangered Species Act. NMFS pointed to the inadequacy of the 
Washington water quality standards, concluding that it expected to "engage in further 
discussions that should help inform both national water quality standards and state water quality 
standards. We expect that consultation to consider not only copper but also other heavy metals 
of concern."26 Finally, the next year, NMFS again wrote EPA, exhibiting even greater 
frustration : 

25 NMFS, An Overview of Sensory Effects on Juvenile Salmon ids Exposed to Dissolved 
Copper: Applying a Benchmark Concentration Approach to Evaluate Sublethal Neurobehavioral 
Toxicity, NOAA Technical Memorandum NMFS-NWFSC-83 (Oct. 2007), available at 
http://www .nmfs .noaa.gov/pr/pdfs/consultations/copper _salmon_ nmfsnwfsc83. pdf (last viewed 
Aug. 20, 2015). 

26 Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS, to Mike Gearheard, Director Office ofWater and Watersheds, EPA Region 10 (Jan. 10, 
2008) available at http://www .ecy. wa.gov /programs/wq/stormwater/industrial/ 
iswgpdraftpubcom/jan2008/noaa.pdf (last viewed Aug. 24, 2015) at 2; see also id., Attachment 
A at 1 (noting effects of zinc occur at 10 to 20 times lower than the permit benchmarks and that 
effects of copper for dischargers to impaired waters would be 3.5 and 14 times higher than levels 
at which copper and zinc cause adverse effects to salmon, respectively). 
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We have identified in the past through meetings, e-mails, and correspondence 
(between NMFS, EPA and Ecology) our concerns about copper and zinc levels 
allowed by this permit. Adverse effects of dissolved copper and zinc on listed 
salmon occur at very low levels (values ranging from 0.18 to 2.1 ~Lg/L in 
freshwater for copper (Hecht et. al, 2007) and at 5.6 Jlg/L in freshwater for zinc 
(Sprague 1968)). Adverse effects of copper include interference with fish sensory 
systems and important behaviors that underlie predator avoidance, juvenile 
growth and migratory success. These effects occur at pollutant levels that are 6 to 
77 times lower than the proposed benchmark level for total copper (14 Jlg/L). 
Similarly, adverse effects of zinc include altered behavior, blood and serum 
chemistry, impaired reproduction, and reduced growth. These effects occur at 
pollutant levels that are 35 and 45 times lower than the proposed total zinc 
benchmark levels (200 Jlg/L for Western Washington and 255 Jlg/L for Eastern 
Washington). In addition, the proposed benchmark level for zinc in this permit 
(200 and 255 Jlg/L total Zn) is higher than the level proposed for the 2007 
Industrial permit (115 Jlg/L total Zn). We do not believe these proposed 
benchmark levels avoid more than minor detrimental effects to listed salmon and 
steelhead. 

Given that copper has adverse effects on listed fish at very low levels, we are 
surprised that Ecology has proposed in this permit to eliminate the requirement 
for facilities to conduct monitoring for copper when zinc benchmarks are 
exceeded in stormwater discharges. Instead Ecology is proposing to use total zinc 
as the representative metal for core sampling and apply copper sampling 
requirements to only 5 sectors of industrial facilities. With the proposed 
benchmark level for zinc set at a level that does not provide protection necessary 
for salmon growth and survival, and with copper being identified as a widespread 
pollutant in industrial facilities, we do not believe using zinc as a surrogate of 
copper and limiting copper monitoring to 5 sectors will adequately protect listed 
salmon.27 

As EPA knows, it has not completed consultation with NMFS, or with U.S. Fish and Wildlife 
Service on national recommended criteria and it has taken no action to consult on, let alone 
revise, Washington's water quality criteria for the protection of aquatic life from toxic 
pollutants. 

Sediment Contamination Regulation 

Finally, as EPA knows, sediment contamination by toxic pollutants is a serious problem in Puget 
Sound and throughout the state. New and revised aquatic life criteria play an important role in 
ensuring that Washington's sediment quality program works to protect aquatic life. Just as in the 
CWA, Washington's sediment management standards require an annual review and triennial 

27 Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS to Mike Gearheard, Director Office ofWater and Watersheds, EPA Region 10 (July 15, 
2009) available at http:/ /www.ecy.wa.gov/programs/wq/stormwater/industriall 
iswgpdraftpubcom/june2009/noaa.pdf (last viewed Aug. 24, 2015) at 1. 
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updating. See WAC 173-204-130(6). When evaluating the need for "necessary revisions," 
Ecology is required to consider, inter alia, "[ n ]ew state or federal laws which have established 
environmental or human health protection standards applicable to surface sediment." WAC 
173-204-130(7), (7)(d). This would include new and revised aquatic life criteria adopted or 
approved by EPA. These sediment quality criteria address many of the pollutants for which EPA 
had new or updated national recommended 304(a) criteria since 1992, as discussed at page 59 of 
NWEA' s 2013 petition. 28 In addition, new or revised aquatic life criteria, were they adopted by 
or for Washington, could be considered "requirements in other applicable laws" that set both the 
clean-up screening levels and sediment clean-up objectives used to establish upper and lower 
limits of clean-up standards. See W AC173-204 -560(3)(iv), 4(iv). EPA's action to update 
Washington's aquatic life criteria would thus have a significant beneficial impact on the state's 
sediment quality regulations and meeting program goals. 

Conclusion 

In summary, EPA is well aware ofthe implications ofusing Washington's outdated aquatic life 
criteria in Clean Water Act regulatory programs and associated efforts to attain and maintain 
water quality to protect designated uses in Washington's waters. As our 2013 petition made 
clear, using these out-of-date aquatic life criteria for section 303(d) water quality assessments, 
NPDES discharge permits, Total Maximum Daily Load (TMDL) clean-up plans, and other 
regulatory actions is reprehensible, particularly given the importance of restricting toxic 
pollutants to allow for the recovery of threatened and endangered species. 

Once again, we urge you to grant our petition to update and revise Washington's aquatic life 
criteria. 

Sincerely, 

Nina Bell 
Executive Director 

cc: Ken Kopocis, Deputy Assistant Administrator for Water 
Betsy Southerland, Director, Office of Science and Technology 
Sara Hisel-McCoy, Director, Standards and Health Protection Division 
Betsy Behl, Director, Health and Ecological Criteria Division 
Dennis McLerran, Regional Administrator Region 10 (attachments by mail) 
Dan Opalski, Director, Region 10 Office of Water and Watersheds 
Angela Chung, Manager, Region 10 Water Quality Standards Unit 

28 See WAC 173-204-320 (marine sediment quality standards established for pollutants 
such as copper, zinc, lead, cadmium, chromium);WAC 173-240-420 (same for sediment impact 
zone maximum criteria); WAC 173-204-562 (same for marine sediments cleanup objectives and 
cleanup screen levels chemical criteria); WAC 173-204-563 (same for freshwater sediment 
cleanup objectives and cleanup screening levels chemical criteria). 
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1. FWS, Biological Opinion for the Idaho Water Quality Standards for Numeric Water 
Quality Criteria for Toxic Pollutants, OJEIFW00-2014-F-0233 (June 25, 2015). 

2. NMFS, Final Endangered Species Act Section 7 Formal Consultation and Magnuson
Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation 
for Water Quality Taxies Standards for Idaho (May 7, 2014). 

3. NMFS, Jeopardy and Adverse Modification of Critical Habitat Biological Opinion for 
the Environmental Protection Agency's Proposed Approval of Certain Oregon 
Administrative Rules Related to Revised Water Quality Criteria for Toxic Pollutants 
(Aug. 14, 2012). 

4. EPA, Puget Sound Georgia Basin Transboundary Ecosystem Indicator Report (2006) 
5. EPA, NMFS, Potential Effects ofPBDEs on Puget Sound and Southern Resident Killer 

Whales A Report on the Technical Workgroups and Policy Forum (July 24, 2013) 
6. EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive Summary 

Marine Species at Risk (Oct. 2006) 
7. EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive Summary, 

Taxies in Harbor Seals (Oct. 2006) 
8. EPA, Salish Sea, Southern Resident Killer Whales 
9. EPA, Salish Sea, Taxies in the Food Web: Pacific Herring and Harbor Seals 
10. NMFS, Recovery Plan for Southern Resident Killer Whales (Orcinus orca) (Jan. 17, 

2008) 
11. NMFS, Southern Resident Killer Whales: 10 Years of Research & Conservation (June 

2014) 
12. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 

Fishery Conservation and Management Act Essential Fish Habitat Consultation for the 
on-going National Flood Insurance Program carried out in the Puget Sound area in 
Washington State. HUC 17110020 Puget Sound (Sept. 22, 2008) 

13. WDF&W, Toxic Contaminants in Puget Sound Fish and Shellfzsh 
14. Ecology, Focus on Puget Sound, Taxies in surface runoff to Puget Sound (May 2011) 
15. Ecology, Control of Toxic Chemicals in Puget Sound: Phase 3 Data and Load Estimates 

(April2011) 
16. Ecology, Western Washington NPDES Phase I Stormwater Permit, Final S8.D Data 

Characterization 2009-2013 (Feb. 2015) 
17. NMFS, Endangered Species Act Section 7(a)(2) Biological Opinion and Magnuson

Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation 
Evaluation of2010-2014 Puget Sound Chinook Harvest Resource Management Plan 
under Limit 6 of the 4( d) Rule Impacts of Programs Administered by the Bureau of 
Indian Affairs that Support Puget Sound Tribal Salmon Fisheries (May 24, 2011) 

18. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Habitat Consultation for 
Interstate 405 State Route 169 to Interstate 90 Congestion Relief- Renton to Bellevue 
Improvement, King County, Washington. (6th Field HUCs, 171100120302, Cedar River 
and 171100120106, Lower Cedar River) (Jan. 3, 2007) 

19. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Habitat Consultation for 
Interstate 405 Congestion Relief and Bus Rapid Transit Projects -Renton Nickel 
Improvement, King County, Washington. (HUC, 171100130399, Lower Green River and 
171100120106, Lower Cedar River) (Sept. 20, 2006) 
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20. EPA, EPA focusing on industrial stormwater compliance, targeting a serious threat to 
Puget Sound water quality (Aug. 26, 2013) 

21. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and _Management Act Essential Fish Habitat Consultation for the 
Salmon Creek Interchange Improvement Project, Clark County, Washington. (6th Field 
HUCs, Salmon Creek 170800010901) (March 20, 2009) 

22. NMFS, Letter from Kim Kratz, Assistant Regional Adminstrator West Coast 
Region/Oregon and Washington Coastal Area Office to Shingo Yamazaki, Industrial 
Section, Washington Department ofEcology, Re: WeyerhauserNPDES Concerns, 
Permit WA-0000124 (Dec. 20, 2013) 

23. NMFS, An Overview of Sensory Effects on Juvenile Salmonids Exposed to Dissolved 
Copper: Applying a Benchmark Concentration Approach to Evaluate Sublethal 
Neurobehavioral Toxicity, NOAA Technical Memorandum NMFS-NWFSC-83 (Oct. 
2007) 

24. Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS, to Mike Gearheard, Director Office of Water and Watersheds, EPA Region 10 
(May 4, 2007) 

25. Letter from Angela Somma, Chief, Endangered Species Division, NMFS to James A. 
Hanlon, Director Office ofWastewater, EPA, Re: Docket ID No. OW-2005-0007 (Feb. 
15, 2006) 

26. Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS, to Mike Gearheard, Director Office of Water and Watersheds, EPA Region 10 
(Jan. 10, 2008) 

27. Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS to Mike Gearheard, Director Office ofWater and Watersheds, EPA Region 10 
(July 15, 2009) 

28. Salmon fry with copper video (obtained from NMFS) 
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BEFORE THE UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

Petition for Rulemaking ) 
Under the Clean Water Act ) 

) 
Water Quality Criteria for Toxics ) 
in the State of \1

/ ashington ) 

I. Introduction 

For the reasons detailed below, Northwest Environmental Advocates ("NWEA") 

hereby petitions the U.S. Environmental Protection Agency ("EPA") to update the State 

of Washington's water quality standards for the protection ofhuman health and aquatic 

life from toxic contaminants. EPA's inaction to date is deplorable in light of the evidence 

it has accumulated over the last two decades that members of American Indian tribes, 

ethnic populations, and the general public in Washington consume far more fish and 

shellfish than Washington's current water quality standards assume. EPA's failure to 

update Washington's aquatic life criteria is equally inexcusable in light of the impacts of 

toxic chemicals on threatened and endangered species, such as salmon, steelhead, and the 

orca whale. 

This petition is brought pursuant to the Administrative Procedure Act, 5 U.S.C. 

§§ 553(e) and 555(e), to request EPA take the following actions: (1) make a 

determination (or affirm a previously made determination 1) pursuant to Section 

303(c)(4)(B) ofthe Clean Water Act ("CWA") that the State ofWashington's water 

1 In Puget Soundkeeper Alliance, et al. v. EPA, et al., No. 2:13-cv-01839-JCC 
(W.D. Wash., filed Oct. 11, 2013), plaintiffs have alleged the agency has already made a 
determination that Washington's human health criteria are inadequate. Either, as that 
lawsuit alleges, EPA has already made such a determination and now has a mandatory 
duty to promulgate new criteria for Washington, or pursuant to this petition, EPA must 
make such a determination. 
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quality toxic criteria for the protection ofhuman health, set out in 40 C.F.R. § 

131.36(d)(14), fail to provide full protection for its designated uses; (2) determine that the 

State of Washington has failed to adopt such human health and aquatic life criteria as are 

required by Section 303( c )(2)(B) in each triennial review of its water quality standards 

conducted since 1992; and (3) promulgate federal regulations applicable to Washington, 

pursuant to Section 303( c)( 4 ), setting forth new and revised water quality standards as 

necessary to meet the requirements of the CW A. 

EPA has a heightened responsibility to remedy the long outstanding deficiencies 

in Washington's water quality toxic criteria for the protection of human health because 

those criteria were established by EPA in the National Toxics Rule ("NTR").2 The NTR 

human health criteria, adopted in 1992, are based on the then-applicable national default 

average fish consumption rate of 6.5 grams of fish and shellfish (hereinafter collectively 

"fish") per day (the equivalent of 6.9 ounces of fish per month or 2.3 three ounce-

servings each month). The national average fish consumption rate, as well as the 

methodology for deriving the human health criteria used in the NTR, were developed by 

EPA in 1980, over three decades ago. 3 The NTR was EPA's response to Congressional 

amendments made to the CW A in 1987 that required states to update their toxic criteria 

2 EPA, Water Quality Standards; Establishment ofNational Criteriafor Priority 
Toxic Pollutants; States' Compliance, Final Rule, 57 Fed. Reg. 60848 (Dec. 22, 1992) 
(hereinafter "NTR Final Rule Notice") at 60848-60923; 40 C.F.R. § 131.36(d)(14). 
3 EPA, 1980 Ambient Water Quality Criteria National Guidelines, 45 Fed. Reg. 
79318 (Nov. 28, 1980). EPA supplemented these criteria documents in additional304(a) 
recommended criteria issued in 40 Fed. Reg. 5831 (Feb. 15, 1984), 50 Fed. Reg. 30784 
(July 29, 1985), and EPA, Quality Criteria for Water 1986, EPA 440/5-86-001 (May 1, 
1986) available at http:/ /water.epa.gov/scitech/swguidance/standards/upload/2009 
_01_13_criteria_goidbook.pdf(iast visited Oct. 14, 2013). 
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every time they updated their water quality standards, an interval expected to take place 

every three years.4 

Since it established the NTR over two decades ago, EPA has updated its guidance 

for deriving human health toxic water quality criteria in its Methodology for Deriving 

Ambient Water Quality Criteria for the Protection of Human Health (2000) (hereinafter 

"2000 Methodology"), to, inter alia, increase its national default average fish 

consumption rate from 6.5 grams/day to 17.5 grams/day (the equivalent of 18.5 ounces of 

fish per month or 6.2 three ounce-servings each month).5 EPA also updated its CWA 

Section 304(a) recommended criteria to reflect this change in the national default fish 

consumption assumption.6 For subsistence fishers, EPA recommended a national default 

consumption rate of 142.4 grams/day. In this 2000 Methodology, EPA also adopted 

guidance directing states to use local data on fish consumption when it was available. 

This national policy was adopted 13 years ago. 

EPA's national policy is validated by a body of evidence in Washington that 

demonstrates the average fish consumers in the state eat more than the current national 

default average of 17.5 grams/day and some populations of Washington citizens consume 

far more than the national average and, indeed, more than the EPA recommended default 

rate of 142.4 grams/day for subsistence fishers. EPA became aware of the fact that 

members of Columbia River tribes consumed from 6 to 11 times the national estimate 

4 33 U.S.C. § 1313(c)(2)(B). 
5 EPA, Methodology for Deriving Ambient Water Quality Criteriafor the 
Protection of Human Health (2000), EPA-822-B-00-004 (Oct. 2000), 65 Fed. Reg. 66443 
(Nov. 3, 2000) (hereinafter "2000 Methodology") available at http://water.epa.gov/ 
scitech/swguidance/standards/upload/2005 _ 05 _ 06 _criteria_ humanhealth _method_ compl 
ete.pdf(last visited Oct. 14, 2013). 
6 See infra Section V. 
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used by EPA 18 years ago. Since then, in 1994, 1997, and again in 2000, EPA has 

accumulated additional evidence of the NTR' s gross inadequacy to protect public health 

in Washington. 

As a consequence, EPA has repeatedly concluded that Washington's standards are 

not protective and must be updated. Most recently, EPA Regional Administrator Dennis 

McLerran wrote Washington Department of Ecology ("Ecology") Director Maia Bellon 

urging state action because "since 1992, several national, regional, and local surveys have 

been conducted that provide scientifically sound information that fish consumption levels 

are considerably higher than 6.5 grams per day in Washington."7 In fact, on the basis of 

some of these studies, EPA has already disapproved Oregon's8 and Idaho's9 use ofthe 

current national default fish consumption level of 17.5 grams/day. The State of 

Washington agrees with these findings. Former Ecology Director Ted Sturdevant has 

acknowledged these studies demonstrate that "Washington has some of the highest fish-

consuming communities in the country, but we are currently using the lowest fish 

consumption rate in our standards[.]" 10 

7 Letter from Dennis McLerran, EPA Region 10 Regional Administrator, to Maia 
Bellon, Director, Ecology (June 21, 2013). 
8 EPA, Letter from Michael Bussell, EPA Region 10 to Neil Mullane, Oregon DEQ 
Quality Re: EPA's Action on New and Revised Human Health Water Quality Criteria for 
Taxies and Revisions to Narrative Taxies Provisions in Oregon's Water Quality 
Standards (June 1, 2010) available at http://www.epa.gov/ region10/pdf/water/oregon
hhwqc-tsd-letter june2010.pdf (last visited Aug. 21, 2013). 
9 Letter from Michael Bussell, EPA Region 10 to Barry Burnell, Idaho DEQ Re: 
EPA Disapproval of New and Revised Human Health Water Quality Criteria for Taxies, 
Idaho Docket 58-0102-0503 at 3 (May 10, 2012) available at http://www.deq.idaho.gov/ 
media/854335-epa-disapproval-letter-human-health-criteria-051012.pdf. 
10 Ecology, Open Letter to Interested Parties Re: Final Fish Consumption Rates 
Technical Support Document (Jan. 15, 2013). 
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Despite the evidence ofhigh fish consumption levels in Washington, EPA's 

recommendations to the states, its changes to the 304(a) recommended criteria reflecting 

that recommendation, and its disapprovals in Oregon and Idaho, EPA has not updated its 

now outdated NTR to ensure Washington's standards are protective of designated uses 

and based on sound scientific rationale. EPA's failure to revise the NTR criteria for 

Washington, criteria which were only intended to protect the average consumer and were 

derived from the out-of-date and inaccurate value of6.5 grams/day offish consumption, 

places the public health and welfare in jeopardy and is inconsistent with Congressional 

intent and statutory requirements. 

No better proof of EPA's arrant delinquency is needed beyond the agency's own 

words. In a 2002 report, EPA Region 10 concluded that adult tribal members in 

Washington who consumed fish for 70 years at their current rate of 48 meals per month 

"may have cancer risks that are up to 50 times higher than those for the general public 

who consume fish about once a month."11 That report, now over 10 years old, states in 

its introduction that EPA first "became concerned about the potential health threat to 

Native Americans who consume fish from the Columbia River Basin" after reviewing the 

results of a 1989 national survey, published in 1992,21 years ago. 12 EPA's continuing 

failure to act in light of the information it has had over the last two decades is 

indefensible and contrary to law. 

II EPA, Fish Contaminant Survey, Columbia River available at http:/ /www2.epa. 
gov/columbiariver/fish-contaminant-survey (last visited Oct. 14, 2013)(emphasis added). 
12 EPA, Region 10, Columbia River Basin Fish Contaminant Survey (1996-1998) at 
E-1 (2002), EPA 91 0-R-02-006, available at http:/ /yosemite.epa.gov/rl 0/oea.nsf/0/ 
C3A9164ED2693 53788256C09005D36B7? OpenDocument (last visited May 2, 2012) 
(hereinafter "Columbia Contaminant Survey"). 
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II. Jurisdiction and Authority of the Environmental Protection Agency 

The CW A requires that states or EPA adopt water quality standards. Such 

standards must consist of the designated uses, the water quality criteria for waters based 

upon such uses, and antidegradation requirements. 13 The standards must protect the 

public health or welfare, enhance the quality of water and wherever attainable, provide 

water quality for the protection and propagation of fish, shellfish and wildlife and for 

recreation in and on the water, taking into consideration their use and value of public 

water supplies, and agricultural, industrial, and other purposes including navigation. 14 

Water quality criteria must be adopted that protect the designated uses. 15 Water 

quality criteria are expressed as constituent concentrations, levels, and/or narrative 

statements, representing a quality of water that supports a designated uses. 16 Such 

criteria must be based on sound scientific rationale and must contain sufficient 

parameters or constituents to protect the designated use. 17 For waters with multiple use 

designations, the criteria shall support the most sensitive use. 18 

The discharge or presence of toxic pollutants in navigable waters may interfere 

with the designated uses adopted for such waters. The adoption of criteria for the 

protection of human health is required for water bodies designated for public water 

supply and where fish ingestion is considered an important activity included in a 

13 

14 

15 
16 

17 

!8 

33 U.S.C. § 1313(c)(2)(A). See also 40 C.F.R. §§ 131.2, 131.3(i), 131.6. 
33 U.S.C. § 1313(c)(2)(A). 
40 C.F.R. § 131.11(a)(l). 
40 C.F.R. § 131.3(b). 
40 C.F.R. § 131.11(a)(l). 
I d. 
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designated use. 19 The CW A requires that state toxic criteria be specific numerical criteria 

when they are available because EPA has published them as recommended criteria 

pursuant to Section 304(a).20 EPA policy implementing this provision allows states to 

adopt statewide numeric criteria in their water quality standards for all toxic pollutants 

for which EPA has developed 304(a) recommended criteria, regardless ofwhether the 

pollutants are known to be present in navigable waters within the state.21 Alternatively, 

states may adopt specific numeric criteria in water quality standards for toxic pollutants 

as necessary to support designated uses where such pollutants are discharged or are 

present in the affected waters and could reasonably be expected to interfere with 

designated uses. If this latter alternative is selected, water quality data and information 

on discharges must be reviewed to identify specific water bodies where toxic pollutants 

may be adversely affecting water quality or the attainment of the designated water use or 

where the levels of toxic pollutants are at a level to warrant concern and criteria for such 

toxic pollutants applicable to the waterbody sufficient to protect the designated use must 

be adopted. EPA expects similar determinations to occur during each triennial review of 

water quality standards as required by Section 303( c )(2)(B)?2 

In any instance when EPA determines that a new or revised standard is necessary 

to meet the requirements of the CW A, the Administrator shall promptly prepare and 

19 EPA, Water Quality Standards Handbook: Second Edition, EPA-823-B-12-002 
(March 20 12), Chapter 3.1.1, available at: http:/ /water.epa.gov/scitech/swguidance/ 
standards/handbook/chapter03.cfm#section1, web version last updated April20, 2012 
(last visited May 3, 2012) (hereinafter "Standards Handbook"). 
20 33 U.S.C. § 1313(c)(2)(B). 
21 EPA, Standards Handbook, supra n. 19, at State Options available at 
http:/ /water .epa. gov I scitech/swguidance/ standards/handbook/ chapter03. cfm#section4. 
22 ld. 

PETITION FOR CW A SECTION 303( C) DETERMINATIONS AND RULEMAKING ON 
WASHINGTON WATER QUALITY CRITERIA 7 



ED_001458A_00001015

publish proposed regulations setting forth a revised or new water quality standard. 23 This 

petition demonstrates that the facts in combination with EPA's regulations and guidance 

support the Administrator's making a determination that the human health criteria 

currently in place to protect Washington's designated uses are not fully protective and 

based on sound scientific rationale and, moreover, that Washington has failed to update 

its numeric human health criteria as required by Section 303( c )(2)(B) for every triennial 

review conducted since EPA adopted the NTR in 1992. 

III. Toxics Contaminating Fish Tissue Threaten the Designated Uses Pertaining 
to Protection of Human Health in Washington State 

Fish "are a lean, low -calorie source of protein" and "an important part of a 

healthy diet."24 However, when water quality standards fail to adequately account for the 

level of fish and shellfish that people consume, the health benefits of eating fish can 

become overshadowed by risks associated with toxic contaminants accumulated in their 

tissue. Many toxic chemicals, such as polychlorinated biphenyls (PCBs), mercury, 

dioxins, chlordane, and DDT, linger in the sediments ofwaterbodies for long periods of 

time. 25 From there, they are taken in by bottom-dwelling plants and animals and passed 

up the food chain, becoming increasingly more concentrated along the way.26 As a 

result, top predators, such as the walleye or largemouth bass "may have levels several 

orders of magnitude higher than the water.'m People consuming such top predators are 

at risk of suffering health problems due to the levels of toxics in fish tissue. Likewise, 

23 33 U.S.C. § 1313(c)(4)(B). 
24 EPA, Fish Consumption Advisories, available at: http://water.epa.gov/scitech/ 
swguidance/fishshellfish/fishadvisories/index.cfm (last visited Oct. 14, 2013). 
25 !d. 
26 !d. 
27 I d. 

PETITION FOR CW A SECTION 303( C) DETERMINATIONS AND RULEMAKING ON 
WASHINGTON WATER QUALITY CRITERIA 8 



ED_001458A_00001015

human consumption of fatty tissues in fish will increase their body burden of many toxics 

contaminants. 28 The health problems linked to such chemicals range broadly, from 

nausea and diarrhea, to adverse developmental, reproductive, and endocrine effects, to 

brain damage, cancer, and more?9 

A. Toxic Contamination is Widespread in Washington's Waterbodies 

Toxic contamination offish and water is widespread in Washington. Use of 

traditional reporting mechanisms to assess the breath and severity of toxic pollution is 

hampered by agencies' limited resources to collect data and their reliance on inaccurate 

measuring sticks to identify if the data demonstrate a problem. Where, as in Washington, 

the water quality toxic criteria that constitute that measuring stick do not reflect levels 

that are protective, the results of such an evaluation will create the appearance that water 

quality is not as threatening to human health and aquatic life as it actually is. Where, as 

here, the toxic criteria are based on a level of human fish consumption that is under half 

that recommended by EPA as the national default and well under actual consumption 

levels, the assessments of water quality impairment will be themselves impaired. Even 

using these inadequate water quality criteria for assessment purposes, data demonstrate 

that Washington's waters are widely contaminated with unsafe levels of toxic pollution. 

1. CWA Section 305(b) Reports 

The CW A requires the identification of waters that are impaired by toxics in 

biennial reports submitted pursuant to CW A Section 305(b ). The last complete 305(b) 

28 EPA, Should I Eat the Fish I Catch?: A guide to healthy eating of the fish you 
catch available at http:/ /water.epa.gov/scitech/swguidance/fishshellfish/fishadvisories/ 
upload/1999 _ 01_ 26 _fish _fisheng.pdf (last visited Oct. 14, 2013). 
29 !d. ("Eating fish containing chemical pollutants may cause birth defects, liver 
damage, cancer, and other serious health problems"); see also Agency for Toxic 
Substances & Disease Registry, http://www.atsdr.cdc.gov/ (iast visited May 1, 2012). 
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report published by the Washington Department of Ecology ("Ecology") was in 2002. 

The assessments in this report, which use a "sample survey approach," are extremely 

imprecise.30 Of Washington's 70,439 miles of stream, 59 percent were purportedly 

assessed for fish consumption.31 The report concluded that of this statewide total41,507 

miles of stream, nine percent (3,609 miles) rated "Fair" for fish consumption use and 13 

percent (5,414 miles) rated "Poor,"32 for a total of22 percent ofWashington stream miles 

clearly not supporting fish consumption uses. Whereas Ecology had no data to make this 

assessment for some of the state's eight ecoregions, it identified the Columbia Basin 

Ecoregion as having 40 percent of its stream miles rated "Poor" (10,138 miles) and 20 

percent rated "Fair" (5,069 miles) for a total of 60 percent of the ecoregion's stream miles 

clearly not supporting fish consumption uses. Likewise, with regard to stream use 

impairments caused by toxic metals, Ecology identified the Columbia Basin Ecoregion as 

having 25,031 impaired miles of an assessed total of 25,345 miles, or 99 percent 

impaired. 33 

EPA's 2008 assessment data for Washington shed some additional light on these 

data.34 Of70,439 total stream miles in Washington, only 1,997 were found to have been 

30 Ecology, Washington State Water Quality Assessment: Year 2002 Section 305(b) 
Report (June 2002) available at https:/ /fortress.wa.gov/ecy/publications/ 
publications/0203026.pdf (last visited Oct. 14, 2013). See, e.g., id. at 20 tbl.11 (precision 
of estimate on fish consumption use support of streams ranges up to +/-36 percent). 
31 !d. at 13 tbl. 3. 
32 !d. at 20 tbl. 11. The methodology for determining the ranking was as follows: "If 
25% or greater of the data exceed any one criterion, support of the fish consumption use 
was assessed as considered 'poor'. If more than 11% but less than 25% of the data 
exceed the criterion, support of the use was considered 'fair'. If less than 10% of the data 
exceed the criterion, support of the use was to be considered 'good'." !d. at 4. 
33 !d. at 32 tbls. 32, 33. 
34 EPA, Watershed Assessment, Tracking & Environmental Results, Washington 
Assessment Data for 2008, avaiiabie at http://ofmpub.epa.gov/tmdi_ waterslO/ 
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assessed. Of those, 1,591, or 80 percent, were identified as impaired, the majority not for 

toxics. By contrast, causes of impairment for Washington's lakes, reservoirs, and ponds 

indicate significant acres of impairment with PCBs being the most substantial cause 

overall (76,036 acres), followed by dioxin (49,261 acres), DDE (26,126 acres), dioxins 

(21,394 acres), dieldrin (17,665 acres), mercury (15,640 acres), DDD (12,000 acres), 

chlordane (7 ,906 acres), DDT ( 4,500 acres), and a number of other pesticides (alpha-

BHC, aldrin, toxaphene, heptachlor, and hexachlorobenzene) and metals (zinc, lead) all at 

or under 3,300 acres of impairment each.35 Of the total assessed 376 square miles of 

ocean and near coastal waters, 200 square miles, or 53 percent, were found impaired.36 

Of those impairments, 26 square miles were deemed impaired from the results of 

sediment bioassays measuring total toxics, 16 square miles were impaired by PCBs, and 

over 50 toxic chemicals were found to have individually impaired between 0.4 and 14 

square miles each of ocean and near coastal waters each.37 

2. CWA Section 303(d) Lists of Impaired Waters 

Section 303( d) of the CW A also requires the states to list impaired waters, for the 

regulatory purpose of developing Total Maximum Daily Loads ("TMDLs") to bring them 

attains_ state.control ?p _state= W A&p _ cycle=2008&p _report_ type= A (last visited Oct. 14, 
2013). 
35 EPA, Site-specific Targeted Monitoring Results Causes of Impairment 
Washington Lakes, Reservoirs, and Ponds 2008 available at http://iaspub.epa.gov/ 
tmdl_ waters1 0/attains _ state.control?p _ state=W A&p _ cycle=2008&p _report_ type=A#LA 
KE/RESERVOIR/POND (last visited Oct. 14, 2013). 
36 EPA, Site-specific Targeted Monitoring Results Washington Ocean and Near 
Coastal 2008 available at http:/ /ofmpub.epa.gov/tmdl_ waters 1 0/attains _state. 
control?p _ state=W A&p _ cycle=2008&p _report_ type=A#OCEAN/NEAR%20COASTAL 
(last visited Aug. 12, 2013). 
37 EPA, Site-specific Targeted Monitoring Results Causes of Impairment 
Washington Ocean and Near Coastal 2008 available at http://iaspub.epa.gov/ 
tmdl_ waters 1 0/attains _ state.control?p _ state=W A&p _ cycle=2008&p _report_ type=A#OC 
EAN/NEAR%20COASTAL (iast visited Aug. 12, 2013). 
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into compliance with water quality standards and to ensure that permits issued pursuant 

to CW A Section 402 are consistent with federal requirements. These assessments, too, 

are based on the NTR human health toxic criteria, rendering Washington's 303(d) list an 

inadequate assessment of risks to public health from toxics in Washington State. Even 

so, the 303(d) list demonstrates that Washington waters are contaminated with toxic 

chemicals. The 303(d) list for Washington's freshwaters is now outdated, having last 

been established five years ago in 2008, whereas EPA recently approved Washington's 

revised marine waters list in December 2012. Of assessed waters, Washington has listed 

a total of 1,460 waterbody segments as impaired for toxics. Of these, Washington has 

listed 444 waterbody segments as impaired for toxics and in need of a TMDL.38 Another 

631 waters are impaired for toxics but listed under Category 4B, rather than Category 5, 

by virtue of their being deemed under some purported effort to reduce pollution to meet 

currently-applicable water quality standards. Finally, the Category 4A list, comprised of 

impaired waters for which a TMDL has been completed to meet current standards but the 

waters of which remain contaminated, includes 3 78 waterbody segments. In addition, 

185 waterbody segments were deemed to have data insufficient to determine whether 

water quality is impaired for toxic parameters. 

3. Toxics Release Inventory Data 

The Toxics Release Inventory (TRI) provides information on the volume oftoxics 

being released into the environment into different media without evaluating its potential 

environmental and human health impacts. TRI data are made public pursuant to Section 

38 Ecology, Water Quality Assessment for Washington 303(d)/305(b) Integrated 
Report Viewer available at http://apps.ecy.wa.gov/wats/Default.aspx (last visited Oct. 15, 
2013). Search conducted set at "Category 5" for 2008, all other variables set at "all," and 
parameters set to include an toxics. 
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313 ofthe Emergency Planning and Community Right-to-Know Act (EPCRA). EPA's 

2011 TRI national analysis specifically evaluated two areas that together nearly cover the 

entirety of Washington State: the Columbia River Basin and Puget Sound. A total of 

96.4 million pounds of pollutants were disposed of into all media on-site in the Columbia 

River Basin. According to EPA, "[i]n 2011, some of the largest sources ofTRI 

chemicals in the Columbia River Basin included the land disposal of manganese, copper, 

lead, and zinc, as well as other metals from metal mines. Runoff from these areas, as 

well as wastewater effluent from numerous pulp and paper mills, is associated with 

degraded water quality. Hazardous waste management facilities had on-site land 

disposal, primarily of aluminum and zinc and lead and their compounds."39 A total of 4.6 

million pounds were disposed of on-site into the Puget Sound/Georgia Basin ecosystem. 

About this, EPA observed, "[f]ederal facilities had the largest on-site land disposal, 

primarily of lead. One pulp and paper mill reported large amounts of manganese 

compounds disposed of in an on-site landfill. These releases may make their way to the 

fresh and salt waters of the ecosystem and accumulate in the food chain as evidenced by 

elevated levels of these toxic chemicals in the tissues of some aquatic species in the 

ecosystem. "40 

39 EPA, Taxies Release Inventory (TRI) Program, 2011 TRI National Analysis: 
Large Aquatic Ecosystems-- Columbia River Basin available at http://www2.epa.gov/ 
toxics-release-inventory -tri-program/20 11-tri-national-analysis-large-aquatic-ecosystems
columbia (last visited Oct. 14, 2013). 
40 !d. at 2011 TRI National Analysis: Large Aquatic Ecosystems-- Puget Sound-
Georgia Basin available at http:/ /www2.epa.gov/toxics-release-inventory-tri
program/20 11-tri-national-analysis-large-aquatic-ecosystems-puget-sound (last visited 
Oct. 14, 2013). 
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4. Special Studies on Toxics in Washington Waters 

Similar to the TRI's focus on Puget Sound and the Columbia River, the state and 

federal agencies also maintain that dual focus in other Washington water quality 

evaluations. For example, in a recent EPA report on the Columbia River, an evaluation 

which is limited to only four toxic contaminants, "mercury, DDT, PCBs, and PBDEs 

[were found] in the following species: juvenile salmon; resident fish (sucker, bass, and 

mountain whitefish); sturgeon; predatory birds (osprey and bald eagles); aquatic 

mammals (mink and otter); and sediment-dwelling shellfish (Asian clams)."41 The report 

concludes that the "data are limited with regard to whether the contaminants are 

increasing or decreasing Basin-wide."42 In evaluating data that demonstrate increases in 

mercury concentrations, EPA uses its own 304(a) recommended tissue criterion of 0.3-

ppm mercury rather than Washington's much less protective NTR criteria applicable to 

Washington's waters for regulatory purposes.43 However, in discussing decreasing DDT 

levels in the Yakima River, which previously had some of the highest concentrations of 

the pesticide in the nation, EPA uses what it terms an "EPA human health guideline for 

safe fish consumption 32 ppb,"44 which is the fish tissue equivalent of the currently 

applicable NTR criterion of 0.00059 ppb,45 and in discussing PCB levels, EPA uses an 

41 EPA, Columbia River Basin: State ofthe River for Taxies -January 2009 at 1 
(2009) (hereinafter "Columbia Toxics Report") available at http://www2.epa.gov/sites/ 
production/files/documents/columbia_ state_ of_ the _river _report jan2009 .pdf (last visited 
Oct. 14, 2013). 
42 !d. at 15. 
43 !d. at 18. 
44 !d. at 20. 
45 40 C.F.R. § 131.36(b)(1); Email from Helen Rueda, EPA, to Nina Bell, NWEA, 
Re: small question (Aug. 20, 2013). 
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"EPA Human Health Guideline for Fish Consumption- 5.3 ppb,"46 which is the fish 

tissue equivalent of the NTR criterion for protection ofhuman health of0.00017 ppb.47 

EPA's comparing water quality and tissue data to criteria it has deemed inadequate 

demonstrates how EPA's own evaluation oftoxic contamination in Washington is 

misleading. 

Following the results of the Columbia River Intertribal Fish Commission 

("CRITFC") fish consumption survey that found members of Columbia River tribes 

consumed from 6 to 11 times the national estimate used by EPA, EPA and the CRITFC 

member Tribes conducted a survey of contaminants in fish tissue.48 The study concluded 

The chemicals which were estimated to contribute the most to potential 
health effects (PCB, DDE, chlorinated dioxins and furans, arsenic, 
mercury) are the chemicals for which regulatory strategies need to be 
defined to eliminate or reduce these chemicals in our environment.49 

In a draft report on the Puget Sound, 50 the Puget Sound Partnership evaluated the 

"vital signs" for a human health goal that includes toxics in fish, concluding there are 

worrisome levels of "contaminants in fish tissue (especially PCB contamination in flat 

fish from central Sound urban bays and in salmon from south and central Puget Sound)"51 

and noted that a "variety of fish species continue to show contamination by persistent, 

bioaccumulative toxic chemicals and estrogen disrupting compounds [that] points to 

46 

47 
EPA, Columbia Taxies Report, supra n. 41, at 23. 
!d. 

48 EPA, Columbia Contaminant Survey, supra, n. 12, at E-1. CRITFC Tribes are the 
Nez Perce Tribe, the Confederated Tribes of the Umatilla Indian Reservation, the 
Confederated Tribes of the Warm Springs Reservation of Oregon, and the Confederated 
Tribes and Bands ofthe Yakama Nation. 
49 !d. at 11-229. 
50 Puget Sound Partnership, 2012 State of the Sound: A Biannual Report on the 
Recove1y of Puget Sound (2012) available at http://www.psp.wa.gov/downloads/ 
SOS2012/sos2012_110812pdfs/SOS2012_ALL_110812.pdf(last visited Oct. 14, 2013). 
51 ld. at 21. 
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potential impacts throughout the food chain, especially for apex predators like orca 

whales and upper food-chain species like salmon and people."52 Earlier studies on 

piscivorous birds and mammals in Puget Sound found troubling levels of toxic 

contaminants: 

Puget Sound harbor seals at once time had the highest measured levels of 
PCBs and DDTs in the world. These levels have decreased, but remain 
high. English sole from several urban bays have an alarming prevalence 
of liver diseases. Birds wintering in Commencement Bay show significant 
increases in tissue contaminants over the four months in which they feed 
in Commencement Bay sediments. 

*** 
In addition, people who depend almost exclusively on Puget Sound 
seafood for subsistence, or who consume whole organisms, may be 
exposed to higher levels of contaminants than estimated in studies used to 
assess human health threats. 53 

Reproductive success has remained low for the past 13 years in bald 
eagles nesting near Hood Canal. ... [B]ald eagle eggs in the Hood Canal 
areas contain high levels of PCBs; these levels have been associated with 
reproductive failures in other studies. 54 

A study conducted by Ecology in 2001 evaluated toxic contaminants in fish tissue 

and surface water in Washington freshwater environments. 55 Ecology sampled edible 

muscle tissue from five species commonly captured and likely to be consumed by people 

collected from 13 lakes and one river. 56 A total of 14 7 fish were processed in composite 

samples with the following results: all six samples exceeded the NTR criterion for PCBs, 

52 !d. at 22 
53 Puget Sound Water Quality Authority, 1993 Puget Sound Update: Fourth Annual 
Report of the Puget Sound Ambient Monitoring Program 2 (Dec. 1993). 
54 Puget Sound Water Quality Authority, 1994 Puget Sound Update: Fifth Annual 
Report of the Puget Sound Ambient Monitoring Program 3 (Feb. 1995, revised Dec. 
1995). 
55 Ecology, Toxic Contaminants in Fish Tissue and Surface Water in Freshwater 
Environments, 2001, Publication No. 03-03-012 at 2 (March 2003) available at 
https://fortress.wa.gov/ecy/publications/publications/0303012.pdf (last visited Oct. 14, 
2013). 
56 ld. at 3-4. 
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two of six samples exceeded the NTR criterion for 4,4' -DDE, one of six total chlordane 

concentrations far exceeded the NTR criterion, and four of four samples contained 

polychlorinated dibenzo-p-furans (PCDD/F) at one to two orders of magnitude greater 

than NTR criteria. 57 

Demonstrating the difference between the NTR criteria applicable in Washington 

and EPA's current 304(a) recommended methylmercury criterion, Ecology found that of 

108 fish analyzed separately 

Mercury was detected in all tissue samples analyzed. About 17% of the 
samples [16 samples] exceeded EPA's proposed Water Quality Criterion 
for the Protection ofHuman Health of300 ppb ww. The NTR criterion of 
825 ppb ww was exceeded by one sample with a mercury concentration of 
1280 ppb ww.58 

As Ecology points out, evaluating the samples using the NTR criterion means using 825 

parts per billion wet weight (ppb ww), which is based on 6.5 grams/day fish 

consumption, versus using the EPA 304(a) recommended mercury criterion of300 ppb 

ww, which is based on the national default rate of 17.5 grams/day fish consumption. The 

results provide a radically different result in the determination of impaired uses even 

using the national default fish consumption rate that EPA has already disapproved in both 

Oregon and Idaho. 59 Demonstrating further the inadequacy ofWashington's current 

regulatory criteria, Ecology concludes that evaluating the data against the EPA screening 

value of mercury for subsistence fishers of 49 ppb ww, results in 93 percent of samples 

exceeding the acceptable level.6° Figure 3 of this report graphically, reproduced 

immediately below, represents the NTR criterion compared to three EPA criteria or 

57 

58 

59 

60 

!d. at v, 10. 
!d. at v, vii. (emphasis added). 
See infra at Section IX. 
Ecology, supra n. 55, at 15. 
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screening values and how many of the fish tissue samples in this study, augmented with 

data from EPA and the U.S. Geological Survey ("USGS"), would be considered as 

demonstrating impairment. 
61 

In a subsequent report studying 2007 data, Ecology presented data, a portion of 

which is reproduced immediately below, demonstrating the difference between EPA 

recommended 304(a) criteria and Washington's NTR criteria, for total PCBs (64 pg/1 

versus 170 pg/1), dieldrin (52 pg/1 versus 140 pg/1), toxaphene (280 pg/1 versus 730 pg/1), 

p,p' -DDE (220 pg/1 versus 590 pg/1), and p,p' -DDD (31 0 pg/1 versus 830 pg/1).62 

61 !d. at 18. 
62 Ecology, Trends Monitoring for Chlorinated Pesticides, PCBs, and PEDEs in 
Washington Rivers and Lakes, 2007 at 39 fig. 15 (March 2009) available at 
https:/ /fortress. wa.gov I ecy /publications/summarypages/09030 13 .html (last visited Aug. 
23, 2013). 
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This study demonstrates that even Ecology knows it cannot rely on its outdated toxic 

criteria to appropriately gauge water quality impairments. In a study of data from the 

next year, 2008, Ecology once again used both the NTR criteria and the EPA 

recommended 304(a) criteria, demonstrating, inter alia, the difference in regulatory 

results: "Seven sites did not meet (exceeded) the Washington State human health 

criterion (170 pg/L) [for PCBs], and all sites except the Queets River reference site 

exceeded the EPA national recommended [PCB] human health criterion (64 pg/L)."63 

This was demonstrated by the figure reproduced below. 

63 Ecology, Trend Monitoring for Chlorinated Pesticides, PCBs, PAHs, and PEDEs 
in Washington Rivers and Lakes, 2008 at 46 (April2010) available at https://fortress. 
wa.gov I ecy /pubiications/summarypages/1 003027 .htmi (last visited Aug. 23, 20 13 ). 
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Total PCB 

Ecology also presented the data comparing data from the 2007 and 2008 sampling years 

by showing which criteria were violated, EPA's 304(a) recommended criteria, or the 

NTR regulatory criteria, again demonstrating the agency's own reluctance to rely on 

outdated criteria. Similar results and comparisons were reported for 2009 data, as shown 

in the figure below.64 

64 Ecology, Monitoring with SPMDs for PETs in Washington Waters in 2009 at 47 
fig. 12 (May 2011) available at https://fortress.wa.gov/ecy/publications/summarypages/ 
1103029.htmi (iast visited Aug. 23, 2013). 
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Total PCB 

Ecology likewise has pointed to the levels of toxic contaminants in Puget Sound 

as support for its own much-delayed efforts to develop appropriate fish consumption rates 

from which to derive new human health toxic criteria. The agency has highlighted high 

levels oflead, cadmium, tributyl tins, copper, mercury, arsenic, PCBs, PAHs, dioxins and 

furans, pesticides, phthalate esters, polybrominated diphenyl ethers (PBDEs), hormone 

disrupting chemicals (Bisphenol A), petroleum & petroleum by-products, and 

pharmaceuticals in Puget Sound waters.65 Not only is the scope of toxic chemicals in 

Washington's waters sweeping but the levels of these chemicals demonstrate the high 

body burdens in Puget Sound as compared to other locations of salmonids. For example, 

65 Ecology, Fish Consumption Rates Technical Support Document: A Review of 
Data and Information about Fish Consumption in Washington, Version 2.0 Final C
ll(Jan. 2013) (hereinafter "Final FCR Report") available at https://fortress.wa.gov/ecy/ 
pubiications/pubiications/1209058.pdf (iast visited Aug. 23, 20 13). 
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Ecology reports that "Puget Sound Chinook salmon fillets are almost three times more 

contaminated than fillets of Chinook salmon from other Pacific West Coast areas"
66 

and 

PCBs and polybrominated diphenyl ethers (PBDEs) in whole body 
samples of individual summer/fall Chinook salmon from Puget Sound 
were 2 to 6 times more contaminated with PCBs and 5 to 17 times more 
contaminated vvith PBDEs than other populations of Chinook salmon from 
the Pacific West coastal areas.67 

This is represented graphically in the Ecology report by the following figure: 

5. Washington Fish Consumption Advisories 

In addition to Ecology's assessments, the Washington Department of Health 

("WDH") also issues fish consumption advisories to warn people about the health risks 

from consuming contaminated fish from Washington's waters. These advisories are not 

based on the NTR criteria. There are two state-wide fish advisories concerning mercury 

content in fish caught in all Washington waters for women who are or might become 

pregnant, nursing mothers, and young children: "Don't eat Northern Pikeminnow. Limit 

66 

67 
!d. 
I d. 
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eating Largemouth and Smallmouth Bass to no more than 2 meals per month."68 In 

addition, there are waterbody-specific advisories applicable to all fish consumers in the 

following waters: 

Yakima River for PCBs 
Lake Chelan for DDT 
Wenatchee River for PCBs 
Lower Columbia River for PCBs, DDT, dioxins/furans 
Middle Columbia River for mercury and PCBs (bluegill, yellow perch, crappie, 

walleye, carp, catfish, suckers and sturgeon) 
Upper Columbia River/Lake Roosevelt for mercury and PCBs 
Green Lake (King County) for PCBs 
Lake Washington for PCBs 
Lower Duwamish River for PCBs 
Okanogan River for DDT and PCBs 
Pend Oreille River for mercury 
Puget Sound for mercury and PCBs 
Spokane River for PCBs, PBDEs, and lead 
Walla Walla River for PCBs 
Lake Whatcom for mercury69 

B. Lack of Protective Human Health Criteria Hampers Toxic Clean Up 
Efforts for Widespread Toxic Contamination in Washington's Waters 

The lack of adequately protective human health criteria applicable to 

Washington's waters affects the ability ofEcology to use CWA regulatory mechanisms 

to achieve water quality protection goals given the widespread toxic pollution in its 

waters discussed above. As the Puget Sound Partnership recently observed, 

PCB levels in Puget Sound fish today are probably ten times lower than 
they were in the 1970s, but they have not changed appreciably in the past 
20 years. Current PCB levels are high enough to trigger Department of 
Health consumption advisories for Chinook salmon and other species, and 
are probably still high enough to harm fish health. Further reduction of 

68 Washington State Department of Health, Statewide Mercury Advisories for Fish, 
Sport-Caught I Recreational Fish Advice, http://www.doh.wa.gov/Communityand 
Environment/Food/Fish/MercuryAdvisories.aspx (last visited October 4, 2013). 
69 Washington Department of Health, Fish Consumption Advisories, http://www. 
doh. wa.gov /CommunityandEnvironment/F ood/Fish/ Advisories.aspx (last visited October 
4, 2013). 
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PCBs in the ecosystem will likely require a combination of activities, 
including cleaning up contaminated sediments, identifying and halting 
new sources of PCBs into the system, and waiting for existing PCBs in the 
system to degrade or become unavailable. 70 

Such efforts to analyze, clean up, and prevent further contamination by new sources of 

toxics, however, rely on using appropriately protective criteria in the state's regulatory 

programs. 

Similarly, in contrast to the statewide and waterbody-specific fish consumption 

advisories for mercury-contaminated fish and Ecology's evaluations offish tissue levels 

oftoxics, Ecology's 1998 Section 303(d) list of impaired waters for mercury, which is 

based on data compared to the NTR toxic criteria, includes a mere 22 waterbody 

segments across the state. Unlike the advisories, the 303(d) list is the trigger for 

regulatory actions pursuant to the CWA and the state's nonpoint source authority. These 

303( d) listings for mercury do not include the Pend Oreille and Spokane Rivers nor do 

they include the entirety of the Puget Sound, all three ofwhich are specifically called out 

by the WDH as posing a threat to human health from mercury in fish tissue. Lake Chelan 

is not listed on Washington's 303(d) list for DDT despite its being the subject of a WDH 

fish consumption advisory. Similarly, a mere 4.7 stream miles are identified as being 

impaired for mercury in EPA's 2008 305(b) assessment for Washington,71 yet WDH's 

fish consumption advisory applies to all waters in the state. 

EPA's own recent Columbia River report points out that toxics reduction efforts 

rely primarily on the regulatory programs established by the CW A which rely, in tum, 

upon the water quality standards containing the human health criteria. For example, EPA 

70 

7! 
Puget Sound Partnership, supra n. 50, at 143. 
EPA, supra n. 34. 
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discusses the development of Total Maximum Daily Loads (TMDLs) pursuant to Section 

303(d) of the Act, and the use ofNational Pollutant Discharge Elimination System 

(NPDES) permits pursuant to Section 402 of the Act to clean up toxic pollution. TMDLs 

are intended to establish limits on pollution for various sources in order to bring 

waterbodies into compliance with water quality standards.72 EPA's report cites 

approvingly of Ecology's having developed TMDLs for toxics in seven rivers or creeks 

and its efforts to complete a TMDL for PCBs in the Spokane River. 73 EPA fails to point 

out that all of Ecology's existing and planned future TMDLs have been or will be 

developed for numeric criteria that are based on the outdated national default of 6.5 

grams/day fish consumption, criteria EPA has disapproved in Oregon and Idaho, and will 

therefore fall far short ofbringing waters into compliance with appropriate standards that 

protect the state's designated uses. 

For example, the following Washington TMDLs for toxic pollutants are based on 

the NTR regulatory values: DDT and PCBs in Lake Chelan,74 chlorinated pesticides and 

PCBs in the Walla Walla River,75 DDT and PCBs in the Lower Okanogan River Basin,76 

72 CWA § 303(d)(1), (2). 
73 EPA, Columbia Taxies Report, supra n. 41, at 31. The Spokane PCB TMDL has 
since been withdrawn. 
74 Ecology, Lake Chelan DDT and PCBs in Fish Total Maximum Daily Load Study 
4 (June 2005, Revised December 2006) Publication No. 05-03-014 available at 
https://fortress.wa.gov/ecy/publications/publications/0503014.pdf (last visited Oct. 14, 
2013). 
75 Ecology, A Total Maximum Daily Load Evaluation for Chlorinated Pesticides 
and PCBs in the Walla Walla River 11, 16 (October 2004), Publication No. 04-03-032 
available at https://fortress.wa.gov/ecy/publications/publications/0403032.pdf (last 
visited Oct. 14, 2013). 
76 Ecology, TMDL Technical Assessment of DDT and PCBs in the Lower Okanogan 
River Basin 10-12 (July 2003) Publication No. 03-03-013 available at https://fortress. 
wa.gov/ecy/pubiications/pubiications/0303013.pdf (iast visited Oct. 14, 2013). 
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chlorinated pesticides and PCBs in the Palouse River, 77 DDT in the Lower Mission 

Creek Basin,78 pesticides and PCBs in the Yakima River,79 and arsenic in the 

Similkameen River. 80 Waste load and load allocations to point and nonpoint sources of 

these toxic contaminants, respectively, are established by these TMDLs at levels that 

meet the NTR criteria and, in so doing, fail to protect designated uses. 

Likewise, NPDES permits are required to assure that dischargers do not cause or 

contribute to violations of water quality standards. 81 When EPA states in its Columbia 

River report that "all available regulatory tools such as the Clean Water Act and the 

Comprehensive Environmental Response, Compensation and Liability Act, [have] been 

employed to protect human health and the environment" in [the] heavily contaminated 

watershed [of the Coeur d'Alene Basin]," it is aware that EPA itself has not employed its 

own authority to update the human health criteria in Washington, and upstream in Idaho, 

that would ensure the very CW A regulatory tools on which it relies will be effective in 

protecting designated uses and meeting the goals of the statute. Given that Washington's 

waters are downstream of the Coeur d'Alene Basin, its water quality criteria are relevant 

77 Ecology, Palouse River Chlorinated Pesticide and PCB Total Maximum Daily 
Load23-24 (July 2007) Publication No. 07-03-018 available at https://fortress.wa. 
gov/ecy/publications/publications/0703018.pdf (last visited Oct. 14, 2013). 
78 Ecology, DDT Contamination and Transport in the Lower Mission Creek Basin, 
Chelan County 8 (October 2004), Publication No. 04-03-043 available at 
https://fortress.wa.gov/ecy/publications/publications/0403043.pdf (last visited Oct. 14, 
2013). 
79 Ecology, Yakima River Pesticides and PCBs Total Maximum Daily Load, Volume 
1 Water Quality Study Findings 9-11 (April2010), Publication No. 10-03-018 available 
at https:/ /fortress. wa.gov/ecy /publications/publications/1 0030 18.pdf (last visited Oct. 14, 
2013). 
80 Ecology, A Total Maximum Daily Load Evaluation for Arsenic in the 
Similkameen River (November 2002), Publication No. 02-03-044, available at 
https:/ /fortress. wa.gov/ecy/publications/publications/0203044.pdf (last visited Oct. 14, 
2013). 
81 CWA § 301(b)(l)(C); 40 C.F.R. §§ 122.44(d), 122.4(d). 
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as well to regulatory activities of upstream states, 82 namely Idaho where water quality 

criteria are similarly unprotective. 83 

In its report, EPA itself points out that updating human health criteria for toxics is 

relevant to reducing levels of toxics in the environment. It notes that "[ f]ederal, state, and 

local agencies have multiple regulatory mechanisms available to reduce toxics. Such 

mechanisms include TMDLs, NPDES permits, water quality standards, contaminated 

site cleanup, and programs to control pesticide usage."84 EPA specifically points to 

Oregon's successful completion of updated human health toxic criteria based on 175 

grams/day of fish consumption in a statement that "Oregon is using human health criteria 

to limit toxics," noting that 

ODEQ's water quality standards play an important role in maintaining and 
restoring environmental quality. Human health criteria are used to limit 
the amount of toxic pollutants that enter Oregon's waterways and 
accumulate in the fish and shellfish consumed by Oregonians. The criteria 
also serve as the framework for wastewater permits, nonpoint source 
reduction activities, stormwater permits, and sediment cleanup efforts. 
The criteria help ensure that people may eat fish and shellfish from local 
waters without incurring unacceptable health risks. A final rule on the 
revised criteria is expected in October 2009.85 

The EPA Columbia River report also points to the successful implementation of a 

TMDL developed by EPA in 1991 that dramatically reduced the levels of dioxin in 

resident fish of the Columbia River. 86 This Columbia River Basin TMDL was based on 

water quality standards for the protection ofhuman health. 87 Notably, Washington did 

82 

83 

84 

85 

86 

40 C.F.R. § 131.10(b). 
See infra Section IX. 
EPA, Columbia Toxics Report, supra n. 41, at 40 (emphasis added). 
!d. at 30. 
!d. at 9. 

87 EPA, Total Maximum Daily Loading (TMDL) to Limit Discharges of 2,3, 7,8-
TCDD (Dioxin) to the Columbia River Basin 4-1, A-1 (Feb. 25, 1991) avaiiabie at 
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not have numeric criteria for dioxin at that time, which predated the NTR, so EPA relied 

on the state's narrative toxic criterion. The TMDL noted that the "Superior Court of 

Washington for Thurston County recently found that the manner in which the State 

applied their (sic) water quality standards to the listing under §304(1) of three pulp and 

paper mills was invalid."88 EPA went on to say in the TMDL that it did not believe this 

court decision invalidated its use of the numeric criteria it chose in the TMDL as an 

interpretation ofWashington's narrative criterion "because all waste load allocations and 

permit limits must ensure compliance with applicable water quality standards of 

downstream states."89 It went on to cite use of Oregon's numeric criteria as the solution. 

Without the downstream standards requirement, the absence of numeric criteria in 

Washington could have prevented the very pollutant reductions EPA now praises. 

Likewise, based on the court decision EPA cited in the TMDL, it is unclear whether state 

law might preclude the use of Washington's narrative criteria to address inadequacies 

with the otherwise applicable NTR numeric criteria. 

EPA itself has concluded that the currently applicable NTR criteria are not 

protective ofWashington's designated uses. See Section VIII.A of this Petition, infra. 

IV. Washington's Water Quality Standards 

Washington's water quality standards for toxic contaminants are comprised of 

designated uses, narrative and numeric aquatic life criteria, and antidegradation 

requirements adopted by the state and numeric human health criteria promulgated by 

EPA. 

https://fortress.wa.gov/ecy/publications/publications/0910058.pdf (last visited Oct. 14, 
2013). 
88 !d. at A-2, n. 1. 
89 ld. 
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A. State-Adopted Water Quality Standards 

Washington's designated uses relevant to human consumption offish from 

freshwater water bodies in Washington are set out in the state's rules as "Miscellaneous 

uses," defined as "wildlife habitat, harvesting, commerce and navigation, boating, and 

aesthetics,"90 and "Recreational uses.'m For marine waters, the use designations in 

Washington for which there are no criteria to adequately and fully protect fish 

consumption are "Shellfish harvesting,"92 "Recreational uses,"93 and "Miscellaneous 

uses."94 

Washington has adopted criteria that apply to the state's freshwater uses for toxic, 

radioactive, and deleterious materials95 that include the following narrative criterion 

applicable to fish consumption in Washington: 

Toxic, radioactive, or deleterious material concentrations must be below 
those which have the potential, either singularly or cumulatively, to 
adversely affect characteristic water uses, cause acute or chronic 
conditions to the most sensitive biota dependent upon those waters, or 
adversely affect public health (see WAC 173-201A-240, toxic substances, 
and 173-201A-250, radioactive substances).96 

90 WAC 173-201A-200(4); see also WAC 173-201A-600(1)("All surface waters of 
the state not named in Table 602 are to be protected for the designated uses of: Salmonid 
spawning rearing, and migration; primary contact recreation; domestic, industrial, and 
agricultural water supply; stock watering; wildlife habitat; harvesting; commerce and 
navigation; boating; and aesthetic values."), WAC 173-201A-602(1), and Table 602 
("Use designations for fresh waters by water resource inventory area (WRIA)"). 
91 WAC 173-201A-200(2). 
92 WAC 173-201A-210(2); see also WAC 173-201A-610 ("All marine surface 
waters have been assigned specific uses for protection under Table 612"), WAC 173-
201A-612, Table 612 ("Use designations for marine waters"). 
93 WAC 173-201A-210(3). 
94 WAC 173-201A-210(4). 
95 WAC 173-201A-200 (4)(a). 
96 WAC 173-201A-260 (2)(a). The internal references also include narrative toxic 
criteria at WAC 173-201A-240(1) and (2) that apply to both human health and aquatic 
iife. 
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The internally-referenced standards, in turn, contain the following two provisions: (1) 

"Human health-based water quality criteria used by the state are contained in 40 CFR 

131.36 (known as the National Toxics Rule)"97 and (2) "Risk-based criteria for 

carcinogenic substances shall be selected such that the upper-bound excess cancer risk is 

less than or equal to one in one million. "98 

Washington's designated uses for support of freshwater aquatic life are designated 

"based on the presence of, or the intent to provide protection for, the key uses 

identified[.] It is required that all indigenous fish and nonfish aquatic species be 

protected in waters of the state in addition to the key species[.]"99 Washington's 

designated uses of marine "indigenous and nonfish aquatic species" are protected by 

categories that establish levels of quality to support the migration, rearing, and spawning 

of salmonids, clams, oysters, mussels, crustaeans and other shellfish (crabs, shrimp, 

crayfish, scallops etc.). 100 

Washington's standards establish criteria that apply to the protection of aquatic 

life designated uses from toxic contaminants 101 include the above-cited narrative criteria 

and numeric criteria set out in Table 240(3). 102 With the exception of a very few aquatic 

97 

98 
WAC 173-201A-240(5). 
WAC 173-201A-240(6). 

99 WAC 173-201A-200(1). The key species are native char, redband trout, 
indigenous water species, and salmonids. WAC 173-201A-200(1)(a)(i)-(vi). 
100 WAC-173-201A-210(1). 
101 WAC 173-201A-200(1)(b )(i); WAC 173-201A-210(1)(b )(i). 
102 WAC 173-201A-240(3). Although WAC 173-201A-240(4) states that "USEPA 
Quality Criteria for Water, 1986, as revised, shall be used in the use and interpretation of 
the values listed in subsection (3) of this section," WAC 173-201A-240(3) explicitly 
states that "[t]he department shall formally adopt any appropriate revised criteria as part 
of this chapter in accordance with the provisions established in chapter 34.05 RCW, the 
Administrative Procedure Act". 
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life criteria- ammonia, 103 chronic marine copper, 104 and chronic marine cyanide105
-

Washington's aquatic life criteria were adopted and submitted to EPA on November 25, 

1992, approved by EPA on March 18, 1993, and have never been revised in the 

intervening 20 plus years. 

B. EPA's National Toxics Rule for Washington 

1. The 1987 Clean Water Act Amendments 

The stated objective of the 1972 Clean Water Act "is to restore and maintain the 

chemical, physical, and biological integrity of the Nation's waters."106 Consistent with 

that goal, the Act states "it is the national policy that the discharge of toxic pollutants in 

toxic amounts be prohibited."107 Section 303( c) of the 1972 Act establishes a program 

for water quality standards and, as set out above, contains specific requirements with 

regard to standards for the protection of designated uses from toxic pollutants. 

During the 1970s, the water quality standards program was a relatively low 

priority for EPA in comparison with other approaches established by the CW A. 108 By the 

early 1980s, however, it became clear to Congress that effective protection and 

enhancement of the nation's waters must include greater focus on water quality-based 

103 Approved by EPA on February 6, 1998, revised in June 2003 and again in 
November 2006, and approved by EPA on February 11,2008. 
104 Approved by EPA on February 6, 1998. Removed from the NTR on July 9, 2007. 
105 A site-specific criterion for Puget Sound was approved by EPA on February 6, 
1998 and a marine chronic cyanide criterion for waters outside Puget Sound was 
approved by EPA on May 23,2007. Washington was removed from all remaining 
aquatic life criteria in the NTR on July 9, 2007. 
106 CWA § 101(a). 
107 CWA § 101(a)(3). 
108 EPA, Water Quality Standards History, available at http://water.epa.gov/scitech/ 
swguidance/standards/history.cfm, iast updated April 3, 2012 (iast visited Oct. 14, 2013). 
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pollution control. 109 One issue that particularly concerned Congress was states' heavy 

reliance on narrative criteria in their control of toxics (e.g. "no toxics in toxic 

amounts"). 110 To rectify this problem, Congress adopted amendments to Section 

303(c)(2)(B). The pertinent amendments require states' reviewing their water quality 

standards to "adopt criteria for all toxic pollutants [for which EPA has recommended 

304(a) numeric criteria] the discharge of which in the affected waters could reasonably be 

expected to interfere with those designated uses adopted by the State."111 If available as 

recommended 3 04( a) criteria from EPA, the criteria adopted by the states must be 

"specific numerical criteria for such toxic pollutants" or, absent numerical criteria, states 

"shall adopt criteria based on biological monitoring or assessment methods consistent 

with information published pursuant to section 304(a)(8)" of the Act. 112 

As EPA itself noted in promulgating the NTR, the legislative history underscores 

Congressional concern about states' failure to address toxics and EPA's failure to use its 

oversight role to push states to more swift action. EPA cites the statements of Senator 

Robert T. Stafford, first chairman and then ranking minority member of the authorizing 

committee, who noted that 

109 

110 

Ill 

112 

An important problem in this regard is that few States have numeric 
ambient criteria for toxic pollutants. The lack of ambient criteria [for toxic 
pollutants] makes it impossible to calculate additional discharge 
limitations for toxics[.] * * * It is vitally important that the water quality 
standards program operate in such a way that it supports the objectives of 
the Clean Water Act to restore and maintain the integrity of the Nation's 
Waters. 113 

!d. 
!d. 
CWA § 303(c)(2)(B). 
!d. 

113 U.S. Government Printing Office, A Legislative History of the Water Quality Act 
ofl987 (Pub. L. 100-4), Senate Print 100-144 at 1324 (Nov. 1988). 
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In EPA's own words, "[t]his Congressional impatience with the pace of State and EPA 

progress and an appreciation that the lack of State standards for toxics undermined the 

effectiveness of the entire CW A -based scheme, resulted in the 1987 adoption of stringent 

new water quality standard provisions in the \Vater Quality Act amendments."114 Put 

another way, "for the first time in the history of the Clean Water Act, Congress took the 

unusual action of explicitly mandating that States adopt numeric criteria for specific toxic 

pollutants."115 

2. EPA's Promulgation of the National Toxics Rule 

While most states moved to adopt numeric criteria for toxic pollutants after the 

1987 amendments and associated EPA guidance, others did not. In order to address these 

recalcitrant states and to meet the intent of the CW A, EPA promulgated numeric water 

quality criteria for those states that had failed to timely adopt updated numeric water 

quality criteria for toxic pollutants. 116 The purpose of this National Toxics Rule "was to 

strengthen State water quality management programs by increasing the level of protection 

afforded to aquatic life and human health through the adoption of all available criteria for 

toxic pollutants present or likely to be present in State waters."117 Specific benefits of 

establishing toxic criteria stated in the final rule include "reducing the potential health 

risks to persons eating fish contaminated with toxic pollutants" and "reduction in cancer 

risk."118 At the time of its promulgation, the NTR applied to 14 states119 and was 

114 

115 

116 

117 

118 

!!9 

NTR Final Rule Notice, supra n. 2. 
!d. 
!d. at 60848-60923. 
EPA,supran. 108. 
NTR Final Rule Notice, 57 Fed. Reg. 60852, 60909 (Dec. 22, 1992). 
"States" in this context includes Puerto Rico and the District of Coiumbia. 

PETITION FOR CW A SECTION 303( C) DETERMINATIONS AND RULEMAKING ON 

WASHINGTON WATER QUALITY CRITERIA 33 



ED_001458A_00001015

designed to "bring all States into compliance with the requirements of section 

303(c)(2)(B) of the Clean Water Act."120 At the time, EPA considered it had given these 

14 states more than a full triennium- namely fiscal year 1988 to 1990 -to comply with 

h . 121 t e new statutory reqmrement. 

EPA's preamble to the NTR sets out the policy and legal basis upon which EPA 

now must act to make a determination that Washington's toxic criteria for the protection 

of human health are inadequate. As EPA stated then, 

Without clearly established water quality goals, the effectiveness of many 
of EPA's water programs is jeopardized. Permitting, enforcement, coastal 
water quality improvement, fish tissue quality protection, certain nonpoint 
source controls, drinking water quality protection, and ecological 
protection all depend to a significant extent on complete and adequate 
water quality standards. Numeric criteria for toxics are essential to the 
process of controlling toxics because they allow States and EPA to 
evaluate the adequacy of existing and potential control measures to protect 
aquatic ecosystems and human health. Formally adopted standards are the 
legal basis for including water quality-based effluent limitations in 
NPDES permits to control toxic pollutant discharges. The critical 
importance of controlling toxic pollutants has been recognized by 
Congress and is reflected, in part, by the addition of section 303( c )(2)(B) 
to the Act. Congressional impatience with the pace of State toxics control 
programs is well documented in the legislative history of the 1987 CW A 
amendments. In order to protect human health, aquatic ecosystems, and 
successfully implement toxics controls, EPA believes that all actions 
which are available to the Agency must be taken to ensure that all 
necessary numeric criteria for priority toxic pollutants are established in a 
timely manner. 122 

Stating further that EPA's response in promulgating the NTR was to "rectify a 

longstanding program deficiency,"123 and noting that states had had five years in which to 

120 

121 
122 

!23 

NTR Final Rule Notice, 57 Fed. Reg. 60852, 60848 (Dec. 22, 1992). 
!d. at 60854. 
!d. at 60849. 
ld. at 60854. 
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come into compliance, 124 EPA concluded that "it is EPA's responsibility to exercise its 

CW A authorities to move forward the toxic control program in concert with the statutory 

scheme" when states fail to "establish fully acceptable criteria for toxic pollutants."125 It 

noted too that the NTR was EPA's response to states' having failed to act in a timely 

manner and that the "addition of section 303( c )(2)(B) to the Clean Water Act was a clear 

and unequivocal signal from Congress that it was dissatisfied with the slow pace at which 

States were adopting numeric criteria for toxic pollutants."126 EPA highlighted the role 

of standards in protecting human health by observing that "[ t ]he intent of the Federal 

promulgation section of the Act is to accelerate human health and ecological protection 

by establishing water quality standards as a basis for pollution control programs."127 

In promulgating the NTR, EPA relied on both Sections 303( c)( 4)(A) and (B) of 

the Act. EPA explained its rationale for acting to promulgate for certain states under 

303( c)( 4)(A) as based on its "[ n ]ot having received an appropriate correction [from the 

States] within the statutory time frame, EPA is today promulgating the needed 

criteria."128 EPA noted, however, that 

124 

125 

126 

127 

!28 

Section 303(c)(4)(B) is the basis for EPA's requirements for most States. 
For these States, the Administrator has determined that promulgating 
criteria is necessary to bring the States into compliance with the 
requirements of the CW A. In these cases, EPA is promulgating, at a 
minimum, criteria for all priority toxic pollutants not addressed by 
approved State criteria. EPA is also promulgating criteria for priority 
toxic pollutants where any previously-approved State criteria do not 
reflect current science contained in revised criteria documents and other 
guidance sufficient to fully protect all designated uses or human exposure 

!d. at 60894. 
!d. at 60849. 
!d. at 60895. 
!d. 
ld. at 60857. 

PETITION FOR CW A SECTION 303( C) DETERMINATIONS AND RULEMAKING ON 
WASHINGTON WATER QUALITY CRITERIA 35 



ED_001458A_00001015

pathways, or where such previously- approved State criteria are not 
applicable to all appropriate designated uses. 129 

In the NTR preamble, EPA correctly points out that use of 304( c)( 4)(B) requires 

an Administrator's determination under that section. In the NTR, that Administrator's 

determination was based on its finding that 

a State's failure to meet this fundamental303(c)(2)(B) requirement of 
adopting appropriate standards constitutes a failure "to meet the 
requirements of the Act." That failure to act can be a basis for the 
Administrator's determination under section 303(c)(4)(B) that new or 
revised criteria are necessary to ensure designated uses are adequately 
protected. Here, this determination is buttressed by the existence of 
evidence of the discharge or presence of priority toxic pollutants in a 
State's waters for which the State has not adopted numeric water quality 
criteria. The Agency has compiled an impressive volume of information 
in the record for this rulemaking on the discharge or presence of toxic 
pollutants in State waters. This data supports the Administrator's 
determination pursuant to section 303( c)( 4)(B). 130 

EPA noted its ability to use a sweeping basis for the Administrator's determination rested 

on Congressional intent: 

129 

i30 

In normal circumstances, it might be argued that to exercise section 
303(c)(4)(B) the Administrator might have the burden of marshalling 
conclusive evidence of"necessity" for Federally promulgated water 
quality standards. However, in adopting section 303( c )(2)(B), Congress 
made clear that the "normal" procedure had become inadequate. The 
specificity and deadline in section 303( c )(2)(B) were layered on top of a 
statutory scheme already designed to achieve the adoption of toxic water 
quality standards. Congressional action to adopt a partially redundant 
provision was driven by their impatience with the lack of State progress. 
The new provision was essentially a Congressional "determination" of the 
necessity for new or revised comprehensive toxic water quality standards 
by States. In deference to the principle of State primacy, Congress, by 
linking section 303(c)(2)(B) to the section 303(c)(l) three-year review 
period, gave States a last chance to correct this deficiency on their own. 
However, this Congressional indulgence does not alter the fact that section 
303( c )(2)(B) changed the nature of the CW A State/EPA water quality 
standard relationship. The new provision and its legislative background 

!d. 
ld. at 60857-58. 
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indicate that the Administrator's determination to invoke his section 
303( c)( 4)(B) authority in this circumstance can be met by a generic 
finding of inaction on the part of a State and without the need to develop 
data for individual stream segments. Otherwise, the Agency could face a 
heavy data gathering burden of justifying the need for each Federal 
criterion and the process could stretch for years and never be realized. To 
interpret the combination of subsections ( c )(2)(B) and (c)( 4) as an 
effective bar to prompt achievement of statutory objectives would be a 
perverse conclusion and render section 303( c )(2)(B) essentially 

. 1 131 meanmg ess. 

EPA continued, in the NTR preamble, to note that "[ f]ederal promulgation of 

State water quality standards should be a course of last resort .... Yet, when it is 

necessary to exercise this authority, as the compelling evidence suggests in this case, 

there should be no undue impediments to its use."132 Part of the compelling evidence 

cited by EPA were the deadlines and emphasis on prompt action in CW A Section 

303( c)( 4). Of significant note, EPA concluded that "to fulfill its statutory obligation 

requires that EPA's deference and flexibility cannot be unlimited."133 

In the NTR, EPA pointed to precisely the types of barriers that have prevented 

Washington's timely adoption of criteria as required by the statute: "recent [State] 

adoption efforts have often been stymied by a variety of factors including limited 

resources, competing environmental priorities, and difficult scientific, policy and legal 

challenges."134 EPA noted, this regard, the availability of most 304(a) recommended 

criteria for 12 years, the contrasting state recalcitrance in adopting criteria, and the need 

for an "active Federal role" to address the problem. The agency concluded that "[t]his 

131 !d. at 60858. EPA also noted that a traditional allowance for flexibility accorded 
to the states to carry out their obligations under the CW A was based on "an assumption 
of reasoned and timely State action, not an abdication of State responsibility by failure to 
act." !d. 
132 !d. 
133 !d. 

B 4 ld. at 60859. 
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rate of toxics criteria adoption is contrary to the CW A requirements and is a reflection of 

the difficulties faced by States. In such circumstances, it is EPA's responsibility to 

exercise its CW A authorities to move forward the toxic control program in concert with 

the statutory scheme."135 

EPA made sure to clarify that the neither state action to date nor the NTR would 

permanently resolve states' need to comply with CW A 303( c )(2)(B): "In no sense should 

States or the regulated community assume that the task of addressing pollution from 

toxics is completed by what the States have adopted or EPA is promulgating in the way 

of criteria for toxic pollutants."136 EPA also specifically contemplated future need for 

federal promulgation: 

In cases where such State rules are remanded or otherwise set aside, or 
intentionally withdrawn by the State for any reason, and the State does not 
pursue in good faith correcting such defects in a timely manner, it is 
EPA's intention to initiate appropriate rulemaking to put in place 
appropriate criteria for priority toxic pollutants to bring State water quality 
standards into compliance with the Clean Water Act. 137 

Moreover, EPA noted a "strong possibility promulgation action would have to be 

commenced again by EPA in the near future," if were to rely on states' short-term 

emergency rulemaking to exempt them from the NTR. 138 While it chose to avoid such 

promulgation by not relying on temporary actions by states, EPA also pointed out the 

purely housekeeping aspect of the NTR: 

135 

136 

137 

i38 

Although the State and pollutant coverage of this final rule is large, the 
issues involved are neither new nor numerous. The primary focus of this 
rule is the narrow issue of whether a State has adopted sufficient water 

!d. 
!d. at 60873. 
!d. at 60856. 
ld. at 60874. 
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quality criteria for toxic pollutants in State standards as necessary to 
support water quality-based control programs. 139 

EPA's NTR provides for removal of states from the federal rule only upon their 

compliance with 303( c )(2)(B). 140 EPA's subsequent rulemaking to accomplish this 

removal requires notice and comment only when the state-adopted criteria arc less 

stringent than those in the NTR, unless the state's less stringent criteria are based on a 

cancer risk of 10-5 for the general population. 141 The NTR, however, makes no 

provisions for updating the criteria established for the states even as EPA issues 

increasingly more stringent and protective recommended 304(a) criteria. 

The NTR adopted a risk level of 10-6 for Washington based on the state's formal 

adoption of that risk level. 142 Washington went considerably further than adopting that 

risk level for its own citizens, urging EPA to apply it to all states, as described in the 

NTR preamble: 

On December 18, 1991, in its official comments on the proposed rule, the 
Department of Ecology urged EPA to promulgate human health criteria at 
10-6. Specifically, "[ t ]he State of Washington supports adoption of a risk 
level of one in one million for carcinogens. If EPA decides to promulgate 
a risk level below one in one million, the rule should specifically address 
the issue of multiple contaminants so as to better control overall site 
risks."143 

EPA noted that the NTR sought not only to "promulgate the toxics criteria 

necessary to comply with section 303( c )(2)(B)" but also "for such criteria to achieve their 

intended purpose the implementation scheme must be such that the final results protect 

the public health and welfare." Specifically, EPA noted that one of the factors in EPA's 

139 

140 
141 

142 

!43 

!d. at 60895 (emphasis added). 
!d. at 80860. 
!d. 
!d. at 60868. 
I d. 
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assessment of criteria for carcinogens is fish consumption rates, and that "[ w ]hen any one 

of these factors is changed, the others must also be evaluated so that, on balance, 

resulting criteria are adequately protective." In adopting the NTR, EPA anticipated that it 

would be making changes to its 1980 methodology for calculating criteria as well as its 

304(a) recommended criteria: 

As indicated in this preamble, we are currently re-examining our basic 
criteria development methodology, which is a normal course of action for 
the Agency. We anticipate some changes will be made and we assume 
some changes in the criteria will be made over the years. This, however, is 

- d . 144 -no reason to sus pen actwn now. 

Indeed, the human health criteria in the NTR are based on EPA's methodology published 

in 1980- over 32 years ago. 145 This methodology "assumes the consumption of two 

liters of water and the ingestion of 6.5 grams of fish per day, and the bioconcentration 

potential of a contaminant in fish tissue [that] may be a significant factor in the human 

health criteria value."146 Since then, EPA has adopted a new updated methodology for 

development ofhuman health criteria, yet the NTR remains mired in the science of the 

past. 

3. Two Decades Later, Washington State Remains Under the NTR 

Despite having acted in the 1992 promulgation of the NTR to ensure the intent of 

Congress was fulfilled, EPA then proceeded to ignore that intent. Presumably because 

"EPA prefers that States maintain primacy, revise their own standards, and achieve full 

compliance," it encourages states to adopt their own "criteria for priority toxic pollutants 

144 

145 

!46 

!d. at 60875. 
!d. at 60883. 
ld. at 60884. 
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necessary to comply with section 303( c )(2)(B),"147 but never goes beyond 

encouragement. EPA has never again updated states' toxic criteria in the absence of their 

own action, including updating the NTR, with the exception of the California Toxics 

Rule. 148 Instead, EPA has focused solely on withdrawing states from the federal 

promulgation. When a state fully complies with the NTR by adopting "standards no less 

stringent than the Federal rule," EPA conducts a rulemaking to remove the compliant 

state from the NTR. 149 EPA has not added a single state to the NTR since it was 

promulgated in 1992. EPA has not updated the NTR default fish consumption levels 

since 2000 when it changed the national default fish consumption rate for states. And 

EPA has made no changes to NTR human health criteria, save one, since 1992. 150 As a 

result, EPA has made no revisions to the NTR that update Washington's human health 

and aquatic life criteria as required by CW A Section 303( c )(2)(B). 

V. EPA's Current Methodology for Establishing Water Quality Criteria for the 
Protection of Human Health 

The requirements of section 303( c )(2)(B) with regard to states' being required to 

adopt numeric criteria are tied to EPA's obligations under section 304(a)(1). Under 

Section 304(a)(1), EPA is required to develop, publish, and revise from time to time, 

147 !d. at 60860. 
148 EPA, Water Quality Standards; Establishment of Numeric Criteria for Priority 
Toxic Pollutants for the State of California; Rule 65 Fed. Reg. 31682-31719 (May 18, 
2000). 
149 NTR Final Rule Notice, 57 Fed. Reg. 60860. 
150 EPA, Water Quality Standards; Establishment ofNumeric Criteria for 
Priority Toxic Pollutants; States' Compliance-Revision of Polychlorinated Biphenyls 
(PCBs) Criteria, 64 Fed. Reg. 61182 (Sept. 1999) (EPA updated the NTR PCB criteria 
for human health based on new cancer potency factor). EPA also amended the NTR to 
promulgate dissolved, rather than total recoverable, aquatic life metals criteria. EPA, 
Water Quality Standards; Establishment of Numeric Criteria for Priority Toxic 
Pollutants; States' Compliance-Revision of Metals Criteria, 60 Fed. Reg. 22229 (May 
4, 1995). 
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"criteria for water quality accurately reflecting the latest scientific knowledge on the kind 

and extent of all identifiable effects on health and welfare."151 CWA 304(a) 

recommended criteria are based upon scientific data concerning the relationship between 

pollutants and their effect on human health and the environment and do not consider the 

technological feasibility or economic impact of meeting the criteria. 152 These 

recommended criteria are not applicable for regulatory matters under the CW A but, 

rather, are recommended for states to adopt. Until a state adopts the recommended 

criteria, and they are approved by EPA pursuant to section 303(c)(3), the 304(a) criteria 

have no regulatory effect. Moreover, states' adoption of the EPA recommended criteria 

may not be adequate to meet the requirements of the CW A and EPA regulations if the 

recommended criteria are not adequate to protect the state's designated uses. For 

example, if a state's citizens consume higher levels offish than the national average, 

EPA might reject a state's decision to use the national default fish consumption values, 

an action it has taken in Oregon and Idaho. 

A. EPA 304(a) Recommended Criteria 

It is EPA's policy in establishing its recommended criteria to set "a single 

[Ambient Water Quality Criteria] AWQC for both drinking water and fish/shellfish 

consumption, and a separate A WQC based on ingestion of fish/shellfish alone."153 

Where the designated uses of a body of water "include supporting fishable uses under 

Section 101 (a) of the CW A and, thus, fish or shellfish for human consumption, but not as 

a drinking water supply source," separate criteria based solely on ingestion of fish are 

151 

152 

!53 

CWA § 304(a)(1). 
EPA, 2000 Methodology, supra n. 5, at 1-1. 
ld. at 4-2. 

PETITION FOR CW A SECTION 303( C) DETERMINATIONS AND RULEMAKING ON 
WASHINGTON WATER QUALITY CRITERIA 42 



ED_001458A_00001015

used. 154 To the extent that states may choose to use different scientifically-defensible 

variables in lieu of those chosen by EPA, they may do so. 

In 2000, EPA published its 2000 Methodology, which updated its approach to 

developing criteria to protect human health. The 2000 Methodology was designed to 

guide EPA in development of new recommended 304(a) criteria as well as to provide 

states with guidance when deriving their own criteria. The 2000 Methodology also 

defined default factors for use in calculating national recommended criteria and in 

evaluating state water quality standards. 155 Although states are free to employ "different, 

scientifically defensible, methodologies to develop human health criteria," in meeting the 

requirements of303(c)(2)(B), states must use either: "(1) 304(a) criteria; (2) 304(a) 

criteria modified to reflect site-specific conditions; or, (3) other scientifically defensible 

methods" where EPA has developed recommended 304(a) criteria. 156 EPA revised all of 

its 304(a) human health criteria based on the 2000 Methodology using the new default 

fish consumption rate for the general population of 17.5 grams/day. 157 

B. State Adoption of Human Health Criteria; Use of the Four-Preference 
Hierarchy for Fish Consumption Rates 

In determining a scientifically defensible fish consumption value for establishing 

ambient water quality criteria, EPA has set out a four-preference hierarchy for the source 

of ingestion data that states can and should use. The preferred source of information 

comes from use of local data. 158 This would include data gathered from fish consumption 

surveys oflocal watersheds within the state's jurisdiction and would, as a result, be the 

154 

155 

156 

157 

!58 

!d. 
!d. 
!d. at 1-4. 
See infra, Section VII. 
EPA, 2000 Methodology, supra n. 5, at 4-25. 
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most representative of the populations to be protected by those particular criteria. 159 If 

local data are not available, the second most preferred source of a fish consumption level 

are those taken from similar geographic or population groups. 160 The third most 

preferred source of a fish consumption level are data from national consumption 

surveys. 161 The fourth, and least favorable, source of a consumption level is use of 

EPA's own national default rates. 162 

EPA's currently recommended default rate is based on data collected between 

1994 and 1996 in a national Continuing Survey of Food Intakes by Individuals ("CSFII"). 

EPA recognizes that there is some difficulty in creating default recommendations due to 

"data gaps and uncertainties associated with the analysis of the 1994-96 CSFII 

survey."163 Despite the difficulty in calculating an accurate and adequate default rate 

however, EPA settled, in its 2000 Methodology, on default national rates it "believes are 

representative offish intake for different population groups: 17.5 grams/day for the 

general adult population and sport fishers, and 142.4 grams/day for subsistence 

fishers." 164 These rates are notably higher than the NTR rate of 6.5 grams/day that 

underlies the criteria currently applicable to Washington, a rate undifferentiated by 

subpopulations. 

EPA has already determined that on the basis of its 2000 Methodology, Oregon's 

and Idaho's use of 17.5 grams/day offish consumption are not protective of designated 

uses, are not based on a sound scientific rationale, and fail to take into account data the 

159 !d. 
160 !d. at 4-26. 
161 !d. 
162 !d. 
163 !d. 
!64 I d. 
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states should use. Therefore, EPA cannot logically make a contrary finding with regard 

to Washington's NTR criteria which are based on an even lower fish consumption rate 

than EPA has already disapproved, and where the data similarly apply. EPA's failure to 

revise the NTR criteria for Washington, criteria which were only intended to protect the 

average consumer and were derived from the out-of-date and inaccurate value of 6.5 

grams/day of fish consumption, places the public health and welfare in jeopardy and 

violates the CW A. 

VI. Washington Fish Consumption and Establishment ofFish Consumption 
Rates in Washington 

Twenty years after EPA's promulgation of the NTR, the State ofWashington 

continues to rely on outdated criteria, calculated using a fish consumption rate of 6.5 

grams/day. Ecology has acknowledged the fish consumption rates currently used by the 

state for regulatory purposes "are not consistent with data about fish consumption by 

Washington populations for which fish consumption survey information is available."165 

Even so, for no particular reason and for political reasons, 166 Washington has not updated 

its toxic criteria as required by CW A Section 303( c )(2)(B) in any of its triennial reviews 

of water quality standards completed in November 1997, June 2003, August 2003, 

November 2006, and June 2011. EPA has not required Washington to comply with the 

165 Ecology, Final FCR Report, supra n. 65, at xiii. 
166 See, e.g., Robert McClure, Business Interests Trump Health Concerns in Fish 
Consumption Fight, Investigate West, http:/ /www.invw.org/article/business-interests
trump-1344 (March 30, 2013) (last visited Oct. 14, 2013); Robert McClure & Olivia 
Henry, How Boeing, allies torpedoed state's rules on toxic fish, Investigate West, 
http://www. invw .org/article/how -boeing -allies-torpedo-13 53 (April 23, 20 13) (last 
visited Oct. 14, 2013); Jason Alcorn, The Emails and Reports behind Washington's Fish 
Consumption Debate, Investigate West, http://www.invw. org/article/the-emails-and
reports-be-1346 (March 30, 2013) (last visited Oct. 14, 2013); Olivia Henry, Timeline: 
Fish Consumption Rate, Investigate West, http://www.invw.org/article/ timeline-fish
consumption-1351 (April 23, 2013) (iast visited Oct. 14, 2013). 
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requirements of the CW A Section 303( c )(2)(B) during each of these triennial reviews nor 

has it disapproved the results because Washington failed to comply with the statute. And 

EPA apparently believes it has not already made a determination that new or revised 

standards are necessary to meet the requirements of the CW A pursuant to 303( c)( 4)(B) 

and promulgated criteria for the state. 167 

A. Fish Consumption in Washington 

The State of Washington is home to 4,000 streams and rivers spread over 50,000 

miles, over 7,000 lakes, over 200 reservoirs, and over 2,500 miles of coastal and 

estuarine shoreline. 168 Residing in those waters are "more than 50 species of edible 

freshwater fish" that support thriving recreational, commercial, and subsistence 

fishing. 169 In many areas, freshwater fishing is open year-round. 170 In 2006, the total 

commercial catch from non-treaty fisheries in the state amounted to over 109 million 

pounds, about 10 percent of which were salmon, 54 percent groundfish, and 25 percent 

shellfish. 171 In the same year, the number of finfish caught recreationally in 

Washington's inland waters totaled 162,498 and the total number offish caught by 

recreational fishes was 843,636. 172 Shellfish harvested recreationally totaled 113,466 

pounds that year. 173 Not surprisingly, Ecology has concluded that a significant amount of 

the fish consumed by Washington residents comes from local sources: 

167 
168 

169 

170 

171 

172 

i73 

e About 68 percent of total fish consumed by the Squaxin Island 
tribal population is locally harvested. The percentage of total fish 

See supra, n. 1 (discussing Puget Soundkeeper v. EPA). 
Ecology, Final FCR Report, supra n. 65, at 7-8. 
!d. at 8. 
!d. 
!d. at 9. 
!d. at 10 tbl. 4. 
ld. at 11 tbL 5. 
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consumed that is locally harvested is somewhat higher for the other 
tribal populations surveyed: approximately 88 percent for the 
Columbia River Tribes, 72 to 88 percent for the Tulalip Tribes, and 81 
to 96 percent for the Suquamish tribe. 

*** e About 62 percent of shellfish consumed by Squaxin Island tribal 
populations are locally harvested. The percentage of shellfish that is 
locally haivcstcd is somewhat higher for the Suquamish Tiibc (81 
percent), and highest for the Tulalip Tribes (98 percent or higher). 174 

Of a total state population of less than 6. 72 million, 175 Ecology has estimated 

Washington's fish consumers account for between 2.9 and 3.8 million adults and 

approximately 290,000 children between the ages of 0 and 18 years old. Ecology uses 

EPA's definition of"high fish consumers" as persons who consume fish at or above the 

90th national per capita percentile fish consumption rate. 176 For adults, this means 

consuming at least 250 grams (8.8 ounces) offish per day, and for children aged 18 and 

younger consuming at least 190 grams/day (6.7 ounces). 177 Applying these statistics and 

EPA's national estimation offish consumers to Washington, Ecology determined a range 

of 144,000 to 381,000 high fish-consuming adults and approximately 29,000 high fish-

consuming children live in Washington. 178 Based on population projections, these 

numbers could rise by 27 percent for adults and 83 percent for children over the next 20 

years. 179 

174 

175 

176 

177 

178 

!79 

!d. at xvii (emphasis in original). 
!d. at 11. 
!d. at 16. 
!d. at 16-18. 
!d. 
I d. 
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B. Fish Consumption Studies of Washington Populations 

In January 2013, Ecology's final report on fish consumption rates reviewed 

national, regional, and local studies pertaining to Washington levels of fish consumption 

including specifically: 

General population surveys conducted at the national level. 
Dietary surveys of Washington Native American populations. 
A dietary survey of Asian and Pacific Islander populations in King 
County. 
Washington water body specific evaluations, assessments, or health 
advisories issued by DO H. 
Technical publications, assessments, and/or evaluations of fish 
consumption specific to the Pacific Northwest 
Various evaluations or assessments used to make regulatory decisions. 
For example, the baseline human health risk assessment performed for 
the Lower Duwamish Water way, which refers to the EPA Region 10 
Framework and Kissinger re-evaluation (Windward Environmental, 
2007; U.S. EPA, 2007b; Kissinger, 2005). 180 

In the report, Ecology concludes there are three tribal-specific fish consumption surveys 

and one Asian and Pacific Islander survey, all four of which are technically defensible. 181 

The first of these technically defensible studies was conducted by CRITFC in 

1991-1992, a study published in 1994, 18 years ago. 182 EPA Region 10 first worked with 

CRITFC to evaluate fish consumption rates by tribal members, concluding 

180 

181 

The rates of tribal members' consumption across gender, age groups, 
persons who live on- vs. off-reservation, fish consumers only, seasons, 
nursing mothers, fishers, and non-fishers range from 6 to 11 times higher 
than the national estimate used by USEPA. 183 

!d. at 39 (footnotes omitted). 
!d. at 46-47. 

182 Columbia River Intertribal Fish Commission, A Fish Consumption Survey of the 
Umatilla, Nez Perce, Yakama, and Warm Springs Tribes of the Columbia River Basin, 
Technical Report 94-3 (Oct., 1994) available at http://www.deq.idaho.gov/media/895853-
fish-consumption-survey-1994.pdf (last visited Aug. 23, 2013). 
i 83 ld. at 59. 
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In the second phase of the evaluation, EPA and CRITFC conducted a fish tissue 

concentration survey and risk assessment. 184 In comparing total hazard indices estimated 

for adults consuming sturgeon from the Columbia River, EPA concluded that as 

compared to an average consumer in the general population, a high fish consumer in the 

general population had a 19-fold hazard from consuming fish, an average tribal consumer 

a 9-fold increase, and a high tribal consumer a 50-fold hazard. 185 Risks to children were 

even greater with, as compared to an average child consumer in the general population, a 

high fish child consumer in the general public having a 28-fold increase in hazard, an 

average child tribal consumer an 18-fold increase, and high fish child tribal consumer an 

115-fold increase in hazard. 186 

As reported by Ecology, the mean fish consumption by adult Columbia River 

tribal members living on or near the Yakama, Warm Springs, Umatilla, or Nez Perce 

Reservations who ate fish was 63.2 grams/day. The mean fish consumption rate for all 

tribal adults, including non-consumers, was 58.7 grams/day. The 99th percentile fish 

consumption rates for adults and children who consumed fish were 389 grams/day and 

162 grams/day, respectively. 187 A later study found that 50 percent ofwomen, 80 percent 

of tribal elders, and at least 40 percent of children consume non-fillet fish parts 

containing higher lipid content than general consumers. 188 As reported by Ecology, the 

CRITFC survey results are as follows: 189 

184 
185 

186 

187 

188 

i89 

EPA, Columbia Contaminant Survey, supra n. 12. 
!d. at 6-92, tbl. 6-2. 
!d. at 6-93, tbl. 6-3. 
Ecology, Final FCR Report, supra n. 65, at 48. 
Id at 53. 
ld. at 48 tbL 21. 
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Two years after the CRITFC study was completed, a survey was conducted of the 

Tulalip and Squaxin Island Tribes in the Puget Sound, published in 1994, 18 years ago. 190 

This survey concluded that 

Age-adjusted median fish consumption rates for the Tulalip Tribes were 
53 g/day for males and 34 g/day for females. Age adjusted median fish 
consumption rates for the Squaxin Island Tribe were 66 g/day for males 
and 25 g/day for females. The mean and median consumption rate for 
children, 5 years and younger for both tribes combined, were 0.53 and 
0.17 g/kg bw/day, respectively. 191 

Fish fillets with skin were consumed by up to 40 percent of the respondents. As reported 

by Ecology, the results of the Tulalip Tribe survey are as follows: 192 

190 

191 
!d. 
Id at 54. 

192 !d. at 55 tbl. 23; see also KellyToy, Nayak Polissar, Shiquan Liao & Gillian 
Mittelstaedt, A Fish Consumption Survey of the Tulalip and Squaxin Island Tribes of the 
Puget Sound Region (Oct., 1996) available at http://www.deq.state.or.us/wq/standards/ 
docs/toxics/tulaiipsquaxin1996.pdf (last visited Aug. 23, 2013). 
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As reported by Ecology, the results of the Squaxin Island Tribe survey are as 

follows: 193 

In 1998, the Suquamish Tribal Council conducted a survey of its members living 

on and near the Port Madison Indian reservation on the Puget Sound. 194 Published in 

193 
!94 

Ecology, Final FCR Report, supra n. 65, at 56 tbl. 24; see also Toy, supra n. 192. 
Ecoiogy, Final FCR Report, supra n. 65, at 58. 
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2000, 12 years ago, the survey found the mean fish consumption rate for tribal adults of 

214 grams/day of all fish species from all sources and a 95th percentile consumption of 

797 grams/day. 195 As reported by Ecology, the results of the Suquamish Tribe survey are 

as follows: 196 

Finally, Ecology accepted as scientifically defensible the results of an Asian and 

Pacific Islander seafood consumption study in King County conducted in 1997, 15 years 

ago. This survey found a mean fish consumption of 117 grams/day and a median of 78 

grams/day. 197 As reported by Ecology, the Asian and Pacific Island survey found the 

following: 198 

195 !d. at 61. 
196 !d. at 61 tbl. 26; see also Suquamish Tribe, Fish Consumption Survey of the 
Suquamish Indian Tribe of the Port Madison Indian Reservations, Puget Sound Region 
(Aug., 2000) available at http://www.deq.state.or.us/wq/standards/docs/toxics/ 
suquamish2000report.pdf (last visited Aug. 23, 2013). 
197 Ecology Final FCR Report, supra n. 65, at 65. 
198 !d. at 69 tbls. 30, 31; see also Ruth Sechena, Connie Nakano, Shiquan Liao, 
Nayak Polissar, Roseanne Lorenzana, Simon Truong & Richard Fenske, Asian and 
Pacific Islander Seafood Consumption Study, EPA 910/R-99-003 (May 27, 1999) 
available at http:/ /yosemite.epa.gov/rl 0/0MP .NSF /webpage/ Asian+and+Pacific+Islander 
+Seafood+Consumption+Study/$FILE/api-seafood.pdf (iast visited Oct. 14, 2013). 
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Ecology rejected all recreational angler surveys because they were based on creel 

methodologies instead of personal interviews. However, the agency did report that the 

mean consumption rates for both freshwater and marine fish range from 20 to 60 

grams/day and the upper percentile consumption rates for recreational anglers are 200 to 

250 grams/day for marine fish and 100 to 150 grams/day for freshwater fish. 199 It also 

concluded that a variety of factors - frequency of fishing, portion sizes, and contaminated 

source waters - "may put recreational fishers at higher risk of exposure to contaminants 

in finfish and shellfish."200 

199 

200 

!d. at 71. 
ld. at 70. 
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Ecology has concluded that many Washington citizens consume far more than an 

average of 6.5 grams/day of fish. While most Washington residents would not be 

considered "high fish consumers," a significant portion of the population consumes far 

greater quantities of fish than the 6.5 grams/day fish consumption that underlies the NTR 

criteria that apply in Washington as well as greater than the national default of 17.5 

grams/day. In particular, these segments of the population include members of American 

Indian Tribes, Asian and Pacific Islanders, and subsistence fishers who rely on fish as 

protein sources because, inter alia, they have low incomes.201 Of Washington's adult 

population, the Ecology has estimated that between 730,000 and 1,920,000 consume 

more than the national median consumption rate of more than 100 grams/day,202 which 

equates to a range of 10 to nearly 30 percent of the state's population.203 

201 

202 

Ecology summarized studies it found to be technically defensible as follows: 204 

!d. at 15. 
!d. at 26. 

203 Ecology, Fish Consumption Rates Technical Support Document: A Review of 
Data and Information About Fish Consumption in Washington, Publication No. 11-09-
050 at 26 (Sept. 2011) (hereinafter "Draft FCR Report") available at https:/ /fortress. 
wa.gov/ecy/publications/ publications/1109050.pdf (last visited Aug. 23, 2013). 
204 Ecoiogy, Final FCR Report, supra n. 65, at 75, tbi. 33. 
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In summary, Ecology concluded that 

Based on the fish dietary surveys for Puget Sound and the Columbia River 
basin, fish-consuming populations within the Pacific Northwest consume 
comparable amounts of fish. The average fish consumption rates from all 
sources for the Columbia River, Tualalip, and Squaxin Island tribes are 
within a very small range of one another, about 60 to 80 g/day. Central 
tendency estimates of consumption, either average of median estimates, 
for Asian-Pacific Islanders, recreational anglers, and national (based on 
EPA information) estimates are also within this range. Fish consumption 
estimates from local harvests for tribal fish-consuming populations show a 
similar but slightly lower trend, around 55 to 60 g/day.205 

Focusing on higher consuming populations within these populations, Ecology 

further concluded that 

The Puget Sound fish-consuming population that consumes the largest 
amount of fish is the Squamish Tribe, with higher central tendency 
estimates of consumption of about 130 to 215 g/day. For these fish
consuming populations, the trend for the upper 90th and 95th percentile fish 
consumption estimates shows a convergence that illustrates a consistently 
high rate of fish consumption. 206 

As Ecology notes in its Final FCR Report, "[t]there have been many scientific 

and regulatory developments related to fish consumption rates over the past 20 years."207 

Twenty years is far from the timely updates to toxic criteria Congress intended when it 

passed the Clean Water Act Amendments in 1987. 

VI. Pollutants for Which Toxic Criteria Have Not Been Updated in 
Washington's Water Quality Standards Since 1992 

Section 303( c )(2)(B) of the CW A requires states to "adopt criteria for all toxic 

pollutants listed pursuant to section 1317 (a)( 1) of this title for which criteria have been 

published under section 1314( a) of this title, the discharge or presence of which in the 

affected waters could reasonably be expected to interfere with those designated uses 

205 

206 

207 

Ecology, Final FCR Report, supra n. 65, at 75-76. 
!d. at 76. 
ld. at xiii. 
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adopted by the State, as necessary to support such uses" "[ w ]henever a State reviews 

water quality standards pursuant to paragraph ( 1) of this subsection, or revises or adopts 

new standards pursuant to this paragraph." Not surprisingly, EPA informed states in 

guidance memoranda that "EPA expects each State to comply with the new statutory 

requirements in any section 303( c) water quality standards review initiated after 

enactment of the Water Quality Act of 1987."208 

Ecology has revised its water quality standards and EPA has approved revised and 

new water quality standards numerous times since EPA adopted the NTR and established 

Washington's toxic criteria. Specifically, since 1992, Washington submitted new or 

revised standards on or about June 3, 1996 (pertaining to Sediment Management 

Standards); on or about December 5, 1997 (pertaining to water uses and criteria classes; 

natural conditions; criteria for lake nutrients, chronic marine copper, chronic site-specific 

cyanide for Puget Sound, and ammonia; metals conversion factor; general considerations 

(fresh/salt water boundaries, fish passage, total dissolved gas, compliance schedules, and 

wetlands); short-term modifications, and specific classifications); on or about July 28 or 

August 1, 2003 (pertaining to a change to the use-based system for freshwater uses and 

criteria; use designations; antidegradation; variance, Use Attainability Analysis, offsets, 

and site-specific criteria provisions; and criteria (for lake nutrients, toxics narrative, 

temperature, dissolved oxygen, chronic cyanide outside Puget Sound, and ammonia)); on 

or about December 8, 2006 (pertaining to use designations and definitions; criteria 

(temperature, narratives, ammonia)); on or about June 16, 2011 (pertaining to minor 

208 See, e.g., EPA, Guidance for State Implementation of Water Quality Standards for 
CWA Section 303(c)(2)(B) at 15 (Dec. 1988) available at http://water.epa.gov/scitech/ 
swguidance/standards/upload/1999 _11_ 03 _standards_ finalguidance.pdf (last visited Oct. 
14, 2013). 
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errors and revisions); and most recently on or about March 22, 2013 (pertaining to 

revisions to the Sediment Management Standards). On July 9, 2007, EPA amended the 

NTR to remove Washington's marine copper and cyanide chronic aquatic life criteria. 209 

In none of the approval or disapproval actions taken by EPA on the above-listed 

Ecology submissions to EPA did EPA find that Washington had failed to adopt criteria 

for all toxic pollutants for which EPA has adopted new or revised recommended 304(a) 

criteria, as required by the statute. Nor did EPA make findings that Washington's NTR 

or aquatic life criteria were no longer consistent with (1) EPA's 1999 revised 

recommended 304(a) criteria,210 (2) EPA's 2002 revised recommended 304(a) criteria,211 

(3) 83 of EPA's 304(a) recommended criteria that were updated to reflect the change in 

the national default fish consumption rate of 17.5 grams/day on December 27, 2002,212 or 

209 72 Fed. Reg. 37109 (July 9, 2007). 
210 63 Fed. Reg. 68354 (Dec.10, 1998) ("The national recommended water quality 
criteria include: previously published criteria that are unchanged; criteria that have been 
recalculated from earlier criteria; and newly calculated criteria, based on peer-reviewed 
assessments, methodologies and data, that have not been previously published."); EPA 
National Recommended Water Quality Criteria- Correction, EPA 822-Z-99-001 (April 
1999). 
211 EPA, National Recommended Water Quality Criteria: 2002, EPA-822-R-02-047 
at 2 (Nov. 2002) ("The national recommended water quality criteria [in this compilation] 
include: previously published criteria that are unchanged, criteria that have been 
recalculated from earlier criteria (63 FR68354, 12/10/1998) and newly calculated criteria 
based on peer-reviewed assessments and data."). 
212 EPA, Revision of National Recommended Water Quality Criteria, 67 Fed. Reg. 
79091 (Dec. 27, 2002). EPA announced the availability of an updated compilation of its 
304(a) criteria in which it the "revised human health criteria specifically integrate the 
new fish consumption rate of 17.5 grams/day, relative source contribution (RSC) factors 
obtained from primary drinking water standards, and any new cancer potency factors 
( q 1 *s) or reference doses (RIDs) in the Agency's Integrated Risk Information System 
(IRIS)." See also EPA, Revision ofNational Recommended Water Quality Criteria, 
What's new in the updated compilation? available at http://water.epa.gov/scitech/ 
swguidance/standards/criteria/current/wqctabiefs2002.cfm. 
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EPA's 2003 updates to 15 human health recommended 304(a) criteria revised based on 

the 2000 Methodology? 13 

EPA also failed to make findings that Washington had failed to adopt new or 

revised criteria consistent with 304(a) criteria that had not been published in 1992 when 

EPA adopted the NTR for Washington or that had been updated for reasons other than 

the change in the default fish consumption rate. For example, EPA's most recent 

published compilation of 304(a) recommended criteria includes footnotes that provide 

information on the criteria that have been revised since EPA's adoption of the NTR.214 

Footnote "B" indicates that a criterion has been revised as of May 17, 2002 and footnote 

"ll" that a revision dates to June 10, 2009.215 Footnote "K" indicates that a 

"recommended criterion is based on a 304(a) aquatic life criterion that was issued in the 

1995 Updates[.]"216 EPA's current web-based compilation of304(a) recommended 

criteria indicates that since the 2009 EPA has published precisely one new recommended 

criterion, for carbaryl aquatic life protection.217 

Specifically, EPA has approved Washington water quality standards at least five 

times since 1992 and failed each time to determine that Washington's aquatic life criteria 

213 68 Fed. Reg. 75507 (Dec. 31, 2003). The notice announced the revision ofhuman 
health criteria for the following pollutants: chlorobenzene; cyanide; 1,2-
dichlorobenzene; 1 ,4-dichlorobenzene; 1, 1-dichloroethylene; 1 ,3-dichloropropene; 
endrin; ethylbenzene; hexachlorocyclopentadiene; lindane; thallium; toluene; 1 ,2-
transdichloroethylene; 1 ,2,4-trichlorobenzene; and vinyl chloride. 
214 EPA, National Recommended Water Quality Criteria, (2009) available at 
http:/ /water. epa. gov I scitech/ s wguidance/ standards/ criteria/ current/upload/nrwqc-
2009.pdf(last visited Oct. 14, 2013). 
215 !d. at 8, 11. 
216 !d. at 9; See also EPA, 1995 Updates: Water Quality Criteria Documents for the 
Protection of Aquatic Life in Ambient Water, EPA 820-B-96-001 (Sept. 1996). 
217 EPA, National Recommended Water Quality Criteria available at 
http:/ /water. epa.gov I scitech/ swguidance/ standards/ criteria/ current/index. cfm (last visited 
Oct. 14, 2013). 
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are inconsistent with CW A Section 303( c )(2)(B) for the following pollutants for which 

EPA had issued new and revised 304(a) recommended criteria: acrolein, arsenic, 

carbaryl, cadmium, chromium (III), chromium (VI), copper, diazinon, dieldrin, endrein, 

gamma-BHC (Lindane), mercury, nickel, nonylphenol, parathion, pentachlorophenol, 

selenium, tributyltin, and zinc. EPA has likewise approved Washington water quality 

standards and failed to determine that Washington's human health criteria are 

inconsistent with CW A Section 303( c )(2)(B) for the following pollutants for which EPA 

had issued new and revised 304(a) recommended criteria: acenaphthene, acrolein, 

acrylonitrile, aldrin, alpha-BHC, alpha-endosulfan, anthracene, antimony, benzene, 

benzidine, benzo( a) anthracene, benzo( a) pyrene, benzo(b) flouranthene, benzo(k) 

flouranthene, beta-BHC, beta-endosulfan, bis(2-chloroethyl) ether, bis(2-

Chloroisopropyl) ether, bis(2-ethylhexyl) phthalate, bromoform, butylbenzyl phthalate, 

carbon tetrachloride, chlordane, chlorobenzene, chlorodibromomethane, chloroform, 

chrysene, cyanide, dibenzo(a,h)anthracene, dichlorobromomethane, dieldrin, diethyl 

phthalate, dimethyl phthalate, di-n-butyl phthalate, dinitrophenols, endosulfan sulfate, 

endrin, endrin aldehyde, ether, bis( chloromethyl), ethylbenzene, fluoranthene, fluorene, 

gamma-BHC (Lindane), heptachlor, heptachlor epoxide, hexachlorobenzene, 

hexachlorobutadiene, hexachlorocyclo-hexane, hexachlorocyclopentadiene, 

hexachloroethane, ideno(1,2,3-cd)pyrene, isophorone, methylmercury, methyl bromide, 

methylene chloride, nickel, nitrobenzene, nitrosodibutylamine N, nitrosodiethylamine, N, 

nitrosopyrrolidine N, N-nitrosodimethylamine, N-nitrosodi-n-propylamine, N-

nitrosodiphenylamine, pentachlorobenzene, pentachlorophenol, phenol, polychlorinated 

biphenyls, pyrene, selenium, tetrachlorobenzene, 1 ,2,4,5-, tetrachloroethylene, thallium, 
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toluene, toxaphene, trichloroethylene, trichlorophenol,2,4,5-, vinyl chloride, zinc, 1,1, 1-

trichloroethane, 1,1 ,2,2-tetrachloroethane, 1,1 ,2-trichloroethane, 1, 1-dichloroethylene, 

1 ,2,4-trichlorobenzene, 1 ,2-dichlorobenzene, 1 ,2-dichloroethane, 1 ,2-dichloropropane, 

1 ,2-diphenylhydrazine, 1 ,2-trans-dichloroethylene, 1 ,3-dichlorobenzene, 1,3-

dichloropropene, 1 ,4-dichlorobenzene, 2,3, 7,8-TCDD, 2,4,6-trichlorophenol, 2,4-

dichlorophenol, 2,4-dimethylphenol, 2,4-dinitrophenol, 2,4-dinitrotoluene, 2-

chloronaphthalene, 2-chlorophenol, 2-methyl-4,6-dinitrophenol, 3 ,3'-dichlorobenzidine, 

3-methyl-4-chlorophenol, 4,4'-DDD, 4,4'-DDE, and 4,4'-DDT. 

VIII. Long-Delayed Efforts to Adopt Human Health Criteria for Washington 
Require EPA Action 

A. Washington's Efforts to Adopt Adequate Human Health Criteria Have 
Been and Continue to be Stalled by Political Concerns 

As discussed above, the first regional studies that demonstrate the NTR criteria 

are and continue to be grossly inadequate to provide full protection of Washington's 

designated uses were published 18 years ago. In September 2011, Ecology issued a first 

version of its fish consumption report, evaluating the fish consumption studies applicable 

to Washington.218 In the report, Ecology included recommendations that were later 

stripped from the final document. Specifically, Ecology proposed a default fish 

consumption rate for Washington waters in the range of 157 to 267 grams/day, including 

salmon consumption.219 Ecology pointed out that even the 54 grams/day fish 

consumption rate that underlies clean-up standards adopted under the state's Model 

Toxics Control Act, "does not represent the reasonable maximum exposure (RME) to 

218 

219 
Ecology, Draft FCR Report, supra n. 203. 
ld. at 103. 
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Washington residents who consume larger amounts of fish and shellfish. These include 

Native Americans, Asian and Pacific Islanders, and other Washington residents."220 

In August 2012, Ecology issued a final version of its fish consumption report. 221 

As an indication of Washington's growing disinclination to update its fish consumption 

rates and adopt new human health criteria for toxics, Ecology retracted the 

recommendations set out in the first version. Ecology finalized the report, the purpose of 

which was to "compile and evaluate available information on fish consumption in 

Washington State ... not designed to resolve policy issues associated with using that 

information to make regulatory decisions."222 Having moved forward to finalize its 

report on local fish consumption surveys it deemed scientifically defensible, Ecology 

simultaneously moved backwards in its regulatory efforts. 

Ecology had concluded in its Draft FCR Report that "a range can be developed 

within which default fish consumption rates should be established" and that its proposed 

range was "technically defensible."223 The agency also acknowledged that "Washington 

has a large fish-consuming population that consumes fish in larger amounts than the 

current default fish consumption rates" and that "Washington has a significant number of 

fish consumers as well as high fish-consuming populations."224 While carefully 

avoiding making any regulatory recommendations in its Final FCR Report, Ecology 

concluded that the mean as well as 50th percentile consumption offish in Washington 

well exceeds the 6.5 grams/day in the NTR, even putting aside a requirement to protect 

220 

221 

222 

223 

224 

!d. at 104 (emphasis added). 
Ecology, Final FCR Report, supra n. 65. 
!d. at xii. 
Ecology, Draft FCR Report, supra n. 203, at 111. 
ld. at 111-112. 
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fish consumers who are at the higher end of consumption levels. Specifically, the Final 

FCR Report makes the following findings:
225 

Despite its own report's conclusions that the NTR criteria are wholly incapable of 

protecting Washington's designated uses, Ecology has delayed updating the state's 

human health criteria for toxics, with no end in sight. As long ago as February 2009, now 

four and a half years ago, Ecology acknowledged its need to address the inadequate fish 

consumption rates that underlie both the state's sediment clean-up standards and the NTR 

human health criteria. 226 In July 2009, Ecology published an issue paper to answer the 

question: "What rule revisions are needed to incorporate new scientific information and 

federal guidance on the health risks for people consuming large amounts of fish and 

shellfish?"227 In the paper, Ecology acknowledged that 

225 Ecology, Final FCR Report, supra n. 65, at xvi. 
226 Ecology, Intent to begin rulemaking (CR-101 filed) (Feb. 2009) available at 
http://www .ecy. wa.gov /programs/tcp/regs/2009MTCA/CR 101 SiteRegisterAnnouncemen 
t%2002-09.pdf (last visited Aug. 23, 2013). 
227 Ecology, Fish Consumption Rates for High Exposure Population Groups (July 
2009) (hereinafter "2009 Issue Paper") avaiiabie at http://www.ecy.wa.gov/programs/ 
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Several Northwest tribes have developed surface water quality standards 
that are based on human health protection. The fish consumption rates 
used to develop those standards range from 6.5 to 170 g/day. More recent 
standards have generally used consumption rates much higher than the 
MTCA rule default fish consumption rate of 54 g/day.228 

Ecology also pointed out that 

Since the 2001 rule revisions, there have been several important scientific 
and regulatory developments relevant to the current rulemaking process. 

e Ecology has established cleanup standards at several sites that are 
based on tribal fish consumption scenarios. These represent site-specific 
interpretations of the narrative standards in the MTCA and SMS rules. In 
general, fish consumption rates used at these sites range from 50 to 300 
g/day. 
e EPA-Region 10 has published a Decision-Making Framework for 
selecting and using tribal consumption data to establish cleanup 
requirements at federal Superfund sites. The framework identifies a four
tiered hierarchy of preferred data sources. Under the EPA Framework, 
exposure estimates for particular tribes can be based on fish consumption 
surveys from other tribes (Suquamish or Tulalip Tribes) with similar 
dietary habits. 

* * * e The Oregon Environmental Quality Commission approved the 
Oregon Department of Environmental Quality (ODEQ) plan to update 
Oregon's water quality standards for toxic pollutants using a new fish 
consumption rate of 175 g/day_229 

Ecology closed the issue paper by recognizing the relevance of the fish consumption rates 

to Washington's water quality standards: "[factors that to consider include] 

[r]equirements in other state and federal laws and regulations. This includes methods and 

policies used to characterize fish consumption rates and the use of that information in 

regulatory decision-making."230 

tcp/regs/2009MTCA/issues/fishConsumptionRateslssueSummary July2009 .pdf (last 
visited Aug. 23, 2013). 
228 !d. at 3. 
229 

230 

!d. (footnotes omitted). 
ld. at 4. 
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In 2010, Ecology began evaluating the identical Washington fish consumption 

surveys for the purpose of adopting new human health criteria for surface water, holding 

meetings, workshops, and discussing the data through 2011. In its 2011 Draft FCR 

Report, Ecology not only clearly acknowledged "Washington water quality standards are 

based on an outdated fish consumption rate of 6.5 g/day," but also noted pointedly that 

because Washington's "sediment cleanup standards are set on a site-by-site basis using 

site specific fish consumption rates, [the sediment standards involve] a process that can 

contribute to cleanup delay,"231 a conclusion it had drawn two years earlier. In contrast, 

Ecology does not even bother to assess site-specific fish consumption rates in its Total 

Maximum Daily Load clean-up program under CW A Section 303( d), as discussed supra, 

Section III.B. Two years have passed since Ecology publicly confirmed that the NTR 

criteria upon which it bases all of its CW A regulatory activities are "outdated."232 

In August 2011, Ecology set out its plan for revising Washington's human health 

criteria as part of its triennial review ofwater quality standards: 

Ecology is currently addressing fish consumption rates for clean-up sites 
in the Sediment Management Standards (SMS) rule revision. Parts of the 
SMS are Clean Water Act-approved standards. The fish consumption rate 
that is adopted into the SMS will more than likely form the bas is of future 
human health-based water quality criteria. As part of the SMS rule
making the agency will consider the fish consumption studies that have 
been done in the Pacific Northwest, as well as EPA guidance on 
developing human health-based criteria. 233 

Following this statement and beginning in December 2011, Ecology held a series of 

public workshops to discuss its efforts to update its fish consumption rate and establish 

231 

232 

Ecology, Draft FCR Report, supra n. 203, at 103. 
!d. at 104. 

233 Ecology, Responsiveness Summary- Triennial Review 8/2011 at 14 (Aug. 2011) 
(emphasis added) available at http:/ /www.ecy.wa.gov/programs/wq/swqs/TriennialRev 
Comrn/trienniaiRevResponsetoCommTabie082011.pdf (iast visited Aug. 23, 2013). 
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human health criteria. However, in July 2012, Ecology issued an Open Letter announced 

an abrupt turnaround, a decision to forgo a default fish consumption rate in its Sediment 

Management Standards.Z34 The purported basis for the reversal was that "questions that 

more appropriately belong in the Surface Water Quality Standards process - which we 

had planned to start next year - are being raised in the SMS process, without an effective 

way to address those questions." The letter went on to announce that Ecology was no 

longer using the Final FCR Report to address "policy issues associated with using that 

information to make regulatory decisions. Those issues will be dealt with in separate 

rulemaking documents and processes." As a result, in August 2012, Ecology issued a 

revised timeline for revising the state's water quality standards, targeting a final rule for 

"Water Quality Implementation Tools Rulemaking for developing compliance options for 

dischargers" for the Fall of2013 and final rule adoption for human health criteria for 

toxics in Spring of2014.235 In September 2012, Ecology initiated a rulemaking pre-

proposal.236 Further delays make Ecology's meeting this timeline unlikely. For example, 

the agency's advisory group, termed "The Delegates' Table," which "will provide advice 

and perspective to the agency as it addresses the complex science and public policy issues 

of the rulemaking," has met only five times since its inception in August 2012?37 

234 Ecology, Open Letter to Interested Parties Re: Ecology's Approach to Fish 
Consumption Standards in Washington State (July 16, 2012). 
235 Ecology, Revised Timelinefor Sediment Management Standards & Surface Water 
Quality Standards Revisions (Aug. 8, 2012) available at http://www.ecy.wa.gov/toxics/ 
docs/20 120828 _ RevisedTimeline. pdf (last visited Aug. 23, 2013 ). 
236 Ecology, Rule Pre-proposal- Water Quality Standards for Surface Waters of the 
State of Washington, Chapter 173-201A WAC (Sept. 12, 2012) available at 
http://www.ecy.wa.gov/programs/wq/swqs/RulePre.pdf(last visited Aug. 23, 2013). 
237 Ecology, Water Quality Policy Forum and Delegates' (sic) Table at 
http://www.ecy.wa.gov/programs/wq/swqs/hhcpolicyforum.html (last visited Oct. 14, 
2013). 
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Superficially, the fact that Ecology issued its Final FCR Report might have 

appeared to signal progress whereas, in fact, Ecology used the report to set its rulemaking 

effort significantly backwards. Instead of pursuing the original intent set out in its Draft 

FCR Report, Ecology changed the purpose of the document to avoid making any 

headway in its regulatory efforts to update Washington's human health criteria: 

This document is narrower in scope than Version 1.0 of the Technical 
Support Document (distributed in October 2011) .... One purpose of the 
Technical Support Document (Version 1.0) was to identifY a 
recommended range of fish consumption rates for consideration in the 
[sediment management standards] SMS rule revision process. Since that 
time, Ecology has decided not to propose a default fish consumption rate 
in the SMS rule. . . . Ecology is also beginning the process to revise the 
Water Quality Standards for Surface Waters and adopt human health 
criteria. 

Instead of identifying a fish consumption rate appropriate for use in a 
particular regulatory context, this document compiles relevant data and 
information. 238 

The failure of Ecology to determine a default fish consumption rate for the SMS rules is 

evidence that Ecology is unlikely to timely resolve the fish consumption rate for its water 

quality criteria. Likewise, its choice to side-step making a recommendation to itself on 

the appropriate fish consumption rate upon which to establish new human health criteria 

for surface waters is further evidence of the likelihood Ecology will not adopt new 

criteria. 

This revised time line announced by Ecology and the removal of recommendations 

from its Final FCR Report represented a significant slowing in Ecology's original 

schedule. As the Northwest Indian Fisheries Commission ("NWIFC") stated in a letter 

238 Ecoiogy, Final FCR Report, supra n. 65, at xii. 
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on behalf of its member Tribes239 to Ecology in August 2012, "[t]he tribes were 

repeatedly assured by Ecology that at a minimum, this pathway would result in revised 

FCRs in the technical document and the sediment management standards before the 

completion ofthe current state administration's term."240 NWIFC appealed to EPA for 

assistance in keeping Ecology to its promises, explaining how Ecology had committed to 

prioritizing completion of the FCR Report to support new default fish consumption rates 

in the Sediment Management Standards as a first step towards revising the human health 

criteria. After gaining tribal agreement with this approach, Ecology proceeded to 

remove[] a default FCR from the sediment management standards, and has 
delayed the completion of the Technical Support Document on Fish 
Consumption Rates- stripping the document of important summary 
results and conclusions. This pathway is completely contrary to 
commitments made to tribes as recently as the June 2012 Centennial 
A d . s . h 241 ccor meetmg at uquam1s . 

The NWIFC concluded that "Ecology, tribes, and others have invested years of work to 

develop an accurate and scientifically sound default FCR with poor results to date."242 

In a subsequent letter, the NWIFC elaborated on the long passage of time in 

which Ecology had failed to act to revise its human health criteria, beginning in 1994, 

239 NWIFC member tribes are: Lummi, Nooksack, Swinomish, Upper Skagit, Sauk-
Suiattle, Stillaguamish, Tulalip, Muckleshoot, Puyallup, Nisqually, Squaxin Island, 
Skokomish, Suquamish, Port Gamble S 'Klallam, Jamestown S 'Klallam, Lower Elwha 
Klallam, Makah, Quileute, Quinault, and Hoh. NWIFC, About Us at http:/ /nwifc.org/ 
about-us/ (last visited Aug. 23, 2013). 
240 Letter from Billy Frank, Jr., Chairman, Northwest Indian Fisheries Commission to 
Ted Sturdevant, Director, Washington Department of Ecology Re: Ecology's proposed 
changes to the Fish Consumption Rate (Aug. 16, 2012). 
241 Letter from Billy Frank, Jr., Chairman, Northwest Indian Fisheries Commission to 
Dennis McLerran, Regional Administrator, EPA (Aug. 24, 2012)(emphasis added). 
242 ld. 
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when the state was in receipt of the CRITFC survey?43 Critically, over 13 years ago, 

Ecology, in conjunction with its Risk Assessment Forum- a group of agency staff 

including EPA - published a draft report assessing the CRITFC and other data ?44 The 

report recommended use offish consumption rates in the range of 110 and 175 grams/day 

for marine and freshwater areas respectively and a default value of 143 grams/day for 

water quality screening criteria or standards for statewide use in both marine and 

freshwater. 245 The report recommended these default rates for what it termed a 

"reasonable maximum exposure" scenario "where the overall degree of protection should 

fall somewhere between the 90th and 98th percentile of exposure[.]"246 Over a decade 

passed with no action by Ecology or EPA to respond to these recommendations, 

recommendations that bear a striking resemblance to Oregon's default fish consumption 

rate of 175 grams/day and to the recommendations in the Ecology Draft FCR Report. 

NWIFC pointed to Ecology Director Jay Manning's 247 "commitment to complete 

human health criteria in water quality standards within the term of the current 

administration" and subsequent Ecology Director Ted Sturdevant's 248 having 

243 Letter from Michael Grayum, Executive Director, Northwest Indian Fisheries 
Commission to Michael Bussell, Director, Office Water and Watersheds, EPA Re: EPA 
engagement in Washington's development of water quality standards and attending fish 
consumption rates (Sept. 7, 2012). 
244 Ecology, Analysis and Selection of Fish Consumption Rates for Washington 
State Risk Assessments and Risk-based Standards (March 1999) available at 
https:/ /fortress. wa.gov I ecy /publications/publications/99200. pdf (last visited Oct. 14, 
2013). 
245 !d. at 46, v. The report made other recommendations concerning shellfish 
consumption, review of new surveys, and needed research on fish consumption exposure 
pathways and types of species consumed by different populations. !d. at 46-48. 
246 !d. at iv (emphasis in original). 
247 Mr. Manning was Ecology Director from 2005-2009. 
248 Mr. Sturdevant was Ecology Director from 2009-2012. 
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"reaffirmed this commitment[.]"249 However, as a result of the long-standing failure of 

Ecology to adopt scientifically sound human health criteria and the delays announced in 

mid-2012, the NWIFC requested that EPA "[d]isapprove those standards that include 

narrative or inaccurate FCRs, and do not utilize the well vetted technical information 

previously released to the public by Ecology in the September 2011 draft of the Fish 

Consumption Rates- Technical Support Document" and to "[t]ake immediate action to 

begin promulgation of state-wide or regional fish consumption rates, at or above the 

approved Oregon standards. "250 

Upon publication of the Ecology Final FCR Report, Ecology Director Ted 

Sturdevant candidly acknowledged that existing fish consumption surveys prove that 

"Washington has some of the highest fish-consuming communities in the country, but we 

are currently using the lowest fish consumption rate in our standards[.]" He also noted 

the Report "demonstrate[ s] that we have communities that eat fish from our waters at 

much higher rates [than the NTR fish consumption rate]. 251 But Ecology stopped very far 

short of a commitment to completing the regulatory revision of Washington's human 

health criteria it began almost 15 years ago. Instead, Director Sturdevant asserted that 

only after the state can ensure the development of"sensible, predictable compliance 

pathway[ s] for our businesses" will the state adopt new criteria. He also hinted at the 

innumerable "public policy choices" imbedded in these regulatory decisions, choices that 

"have not been made."252 The Final FCR Report sets out some of the many policy 

249 

250 
Grayum, supra n. 243, at 3. 
!d. at 6-7. 

251 Ecology, Open Letter to Interested Parties Re: Final Fish Consumption Rates 
Technical Support Document (Jan. 15, 2013). 
252 !d. 
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choices that affect the setting of the criteria including but not limited to the choice of a 

fish consumption rate;253 yet other policy choices involve the so-called implementation 

tools that Ecology seeks to adopt to provide regulatory relief to permitted NPDES 

sources. 

B. EPA's Efforts to Encourage an Update to Washington's Fish 
Consumption Rates Have Failed 

EPA's concerns about the fish consumption rates underlying Washington's 

regulatory programs are long-standing. In 1999, EPA participated in Ecology's Risk 

Assessment Forum which recommended the adoption of default fish consumption rates to 

establish human health criteria for Washington's waters?54 In August 2007, EPA 

Region 10 issued regional guidance to address assessment of contamination at hazardous 

waste sites. 255 The guidance gave highest preference to "consumption rates derived from 

well-designed consumption surveys ofPuget Sound Tribes, and lowest preference to 

default values from nationwide food intake studies. Local consumption rate data (95th 

percentile, uncooked weight, harvested from Puget Sound) were derived from fish and 

shellfish consumption studies for the Suquamish Tribe and the Tulalip Tribes." The 

253 Some of the policy choices set out in the Ecology Final FCR Report include: (1) 
which population groups to protect; (2) whether to protect the mostly highly exposed 
individuals or the average; (3) whether to reflect geographical variations in data; (4) 
whether to include salmonids; ( 5) whether to include sources of fish consumed; ( 6) 
whether to use data that reflect non-fish consumers; (7) other exposure variables; and (8) 
possible changes to the regulatory risk level. This list omits the entire discussion of so
called "implementation tools" intended to assure NPDES permitted sources do not have 
to meet the adopted criteria. 
254 Ecology, supra n. 244. 
255 EPA Region 10, Framework for Selecting and Using Tribal Fish and Shellfzsh 
Consumption Rates for Risk-Based Decision Making at CERCLA and RCRA Cleanup 
Sites in Puget Sound and the Strait of Georgia (August 2007), available at 
http:/ /yosemite.epa.gov/R1 0/CLEANUP .NSF /7780249be8f251538825650f0070bd8b/e12 
91897 Odebc8e48 825 6da6005 c4 2 8e/$FILE/Tribal %20She llfish %20Framework. pdf (last 
visited Aug. 23, 2013). 
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guidance cited EPA's four-preference hierarchy set out in EPA's 2000 Methodology for 

development of water quality human health criteria as the source of its hierarchy of 

preferred data sources. EPA lauded the high "quality of the survey methodology used in 

the available Puget Sound Tribal studies, [for which reason] EPA believes that these 

studies are appropriate to use to develop Puget-Sound harvested fish and shellfish 

consumption rates." EPA further stated that "the rates developed from the 

aforementioned studies should be used in preference to an estimate of an average 

subsistence consumption rate, as recommended in the EPA [2000 Methodology]." 

Sediment clean-up standards in Washington have, in fact, been developed based on tribal 

fish consumption "scenarios." Ecology and EPA currently establish site-specific 

sediment clean-up standards and/or screening levels based on tribal fish consumption 

rates in areas designated as usual and accustomed fishing areas for one or more tribes. In 

general, fish consumption rates used at these sites range from around 50 to 300 g/day?56 

EPA continued to urge Washington to update its human health criteria for toxics 

in its comments submitted on Washington's triennial review in 2010 stating that "EPA 

urges Ecology to make the revision of Washington's human health criteria the most 

important priority in this Triennial Review," noting that it "is a priority for Region 1 0."257 

In that letter EPA also noted the age of the NTR criteria and the date ofEPA's 2000 

Methodology calling for a fish consumption rate in Washington that better reflects reality. 

EPA concluded: "EPA believes that a fish consumption rate of 6.5 grams per day is not 

reflective offish and shellfish consumers in the State of Washington," and urged Ecology 

256 Ecology, 2009 Issue Paper supra n. 227, at 3. 
257 Letter from Jannine Jennings, EPA Region 10, to Becca Conklin, Ecology 
(Dec.16, 2010) available at http://www.ecy.wa.gov/programs/wq/swqs/TriennialRev 
Comm/US_EPA_Region_IO.pdf(iast visited Oct. 14, 2013). 
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to determine an appropriate rate with which to derive criteria that would be protective of 

the state's designated uses. 

In September 2012, EPA wrote Ecology to express support for Washington's 

efforts to adopt new human health criteria "derived using scientifically sound data, 

including applicable regional and local fish consumption surveys. The surveys 

demonstrate that tribal and other high fish consuming residents are eating fish at rates 

significantly higher than the current default rates."258 Citing the age of the NTR and 

2000 Methodology, EPA went on to say that "[i]t is crucial that the Department of 

Ecology continue to make progress in adopting human health criteria that incorporate 

scientifically sound data, including current information regarding realistic fish 

consumption rates." And EPA emphasized that "[t]he best available science now in-hand 

demonstrates that current standards are not based on realistic consumption rates for high 

fish consumers. If and when there is regional or local data showing higher fish 

consumption rates, it needs to be utilized for derivation of the State's human health 

criteria." The agency concluded: "EPA believes that a fish consumption rate of 6.5 

grams per day is not reflective of fish and shellfish consumers in the State of 

Washington." 

On January 17, 2012, EPA again informed Ecology that its NTR criteria were 

inadequate to fully protect designated uses and urged the state to update the criteria. 259 

EPA told Ecology that its NTR criteria were based on a fish consumption rate of 6.5 

258 Letter from Dennis McLerran, EPA Regional Administrator to Ted Sturdevant, 
Director, Department of Ecology (Sept. 6, 2012) available at http://www.ecy. 
wa.gov /programs/wq/swqs/FCRltrR1 OtoEcy90612.pdf (last visited Oct. 15, 2013 ). 
259 Letter from Jannine Jennings, Manager Water Quality Standards Unit, EPA 
Region 10, to Kelly Susewind and Jim Pendowski, Ecology Re: Comments on Ecology's 
Fish Consumption Rates Technical Support Document (Jan. 17, 2012). 
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grams/day and that "several studies ofNorthwest populations [of people] indicate that 

this rate is not reflective of the amount of fish and shellfish consumed by some in the 

state of Washington. Therefore, it is appropriate and consistent with EPA guidance for 

Ecology to examine the current science to determine an appropriate fish consumption rate 

to use for deriving criteria protective of the state's designated uses." EPA "encourage[s] 

you to quickly incorporate this information into your rulemaking process and move 

forward with adopting revised criteria," because " EPA believes the information is 

currently available to make decisions on these matters and requests Ecology to quickly 

move through the process necessary to do so." 

In June 2013, EPA once again reiterated its view that "[t]he best available science 

includes evidence of consumption rates well above 6.5 grams per day among high fish 

consumers and shows that the human health criteria currently in effect for Clean Water 

Act purposes in Washington are not sufficiently protective. 260 In Oregon's case, the 

EPA disapproved human health criteria similar to the currently applicable human health 

criteria for Washington under the National Toxics Rule (NTR)." EPA noted that "EPA 

disapproved Idaho's human health criteria derived using a fish consumption rate of 17.5 

grams per day because Idaho did not consider the available information relevant to fish 

consumption when calculating their human health criteria. The EPA believes that there 

are sufficient regional and local fish consumption data available to revise human health 

criteria in both Washington and Idaho[.]" Contrasting the relative paucity offish 

consumption data in Idaho, where EPA has already disapproved criteria based on the 

260 Letter from Dennis McLerran, EPA Region 10 Regional Administrator, to Maia 
Bellon, Director, Ecology (June 21, 2013) available at http://www.ecy.wa.gov/programs/ 
wq/swqs/EcoiogyFCRLetter.pdf(iast visited Oct. 15, 2013). 
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national default average of 17.5 grams/day, EPA stated that "[i]n Washington, in contrast 

with Idaho, the EPA believes that there are a number of scientifically sound data results 

specific to surveys conducted in the State for several population groups, including tribes, 

Asian Pacific Islanders, and recreational anglers." 

In this final letter, EPA reminded Ecology that "should Washington's process be 

unnecessarily delayed, the EPA has the authority to amend the NTR human health criteria 

for Washington, which the EPA originally promulgated in 1992." EPA cited CW A 

Section 303(c)(4)(B) and the basis for EPA's promulgation of the NTR for states not 

complying with Section 303( c )(2)(B) and reiterated its view that surveys demonstrate 

"fish consumption levels are considerably higher than 6.5 grams per day in Washington." 

C. EPA Promulgated Federal Standards in Similar Circumstances in 
California 

On May 18, 2000 EPA published its final California Toxics Rule ("CTR"), a 

federal promulgation of numeric aquatic life criteria for 23 toxic pollutants and numeric 

human health criteria for 57 toxic pollutants, based on EPA's having found that 

California's lack of criteria for some pollutants did not fully satisfy CWA Section 

303(c)(2)(B)?61 As EPA noted in finalizing the CTR, "[i]fEPA's review of the States' 

standards finds flaws or omissions, then the CW A authorizes EPA to correct the 

deficiencies (see CWA section 303( c)( 4))."262 The basis for this promulgation was set 

out in the preamble to the rule: 

This rule is important for several environmental, programmatic and legal 
reasons. Control of toxic pollutants in surface waters is necessary to 

261 EPA, Water Quality Standards; Establishment of Numeric Criteria for Priority 
Toxic Pollutants for the State ofCalifornia; Rule, 65 Fed. Reg. 31682,31684 (May 18, 
2000). 
262 ld.at31687. 
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achieve the CW A's goals and objectives. Many of California's monitored 
river miles, lake acres, and estuarine waters have elevated levels of toxic 
pollutants. Recent studies on California water bodies indicate that 
elevated levels of toxic pollutants exist in fish tissue which result in 
fishing advisories or bans. These toxic pollutants can be attributed to, 
among other sources, industrial and municipal discharges. Water quality 
standards for toxic pollutants are important to State and EPA efforts to 
address water quality problems. Clearly established water quality goals 
enhance the effectiveness of many ofthe State's and EPA's water 
programs including permitting, coastal water quality improvement, fish 
tissue quality protection, nonpoint source controls, drinking water quality 
protection, and ecological protection. Numeric criteria for toxic pollutants 
allow the State and EPA to evaluate the adequacy of existing and potential 
control measures to protect aquatic ecosystems and human health. 
Numeric criteria also provide a more precise basis for deriving water 
quality-based effluent limitations (WQBELs) in National Pollutant 
Discharge Elimination System (NPDES) permits and wasteload 
allocations for total maximum daily loads (TMDLs) to control toxic 
pollutant discharges. Congress recognized these issues when it enacted 
section 303( c )(2)(B) to the CW A.263 

EPA noted that California's own efforts to adopt new toxic criteria had "been 

stymied by a variety of factors" and that, as a result, EPA action was needed to "help 

restore equity among the States," because the CWA "should be implemented in a manner 

that ensures a level playing field among States."264 EPA supported its determination "by 

information in the rulemaking record showing the discharge or presence of priority toxic 

pollutants throughout the State,"265 and concluded that it was 

263 

264 

265 

266 

not necessary to support the criteria in today's rule on a pollutant-specific, 
water body-by-water-body basis .... [because to do so] would impose an 
enormous administrative burden and would be contrary to the statutory 
directive for swift action manifested by the 1987 addition of section 
303( c )(2)(B) to the CW A. Moreover, because these criteria are ambient 
criteria that define attainment of the designated uses, their application to 
all water bodies will result in additional controls on dischargers only 
where necessary to protect the designated uses.266 

!d. at 31683-84. 
!d. at 31684. 
!d. at 31687. 
I d. 
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EPA further justified this approach based on the statute and legislative history: 

Congress, by linking section 303(c)(2)(B) to the section 303(c)(l) three
year review period, gave States a last chance to correct this deficiency on 
their own. The legislative history of the provision demonstrates that chief 
Senate sponsors, including Senators Stafford, Chaffee and others wanted 
the provision to eliminate State and EPA delays and force quick action. 
Thus, to interpret CWA section 303(c)(2)(B) and(c)(4) to require such a 
cumbersome pollutant specific effort on each stream segment would 
essentially render section 303( c )(2)(B) meaningless. The provision and its 
legislative background indicate that the Administrator's determination to 
invoke section 303(c)(4)(B) authority can be met by the Administrator 
making a generic finding of inaction by the State without the need to 
develop p~llutant specific data for individual stream segments. 267 

As in California, many of Washington's monitored river miles, lake acres, 

and estuarine waters have elevated levels of toxic pollutants, as demonstrated in 

Section III of this Petition. Likewise, as was true in California when EPA 

promulgated the CTR, recent studies on Washington water bodies indicate that 

elevated levels of toxic pollutants exist in fish tissue which result in fishing 

advisories or bans. These toxic pollutants can be attributed to, among other 

sources, industrial and municipal discharges and hazardous waste sites. Water 

quality standards for toxic pollutants are important to state and EPA efforts to 

address water quality problems. Clearly established water quality goals, if 

established by EPA in response to this Petition, would enhance the effectiveness 

of many of the state's and EPA's water programs including NPDES permitting, 

state 401 certifications of federally-licensed projects, coastal water quality 

improvement, fish tissue quality protection, nonpoint source controls, drinking 

water quality protection, and ecological protection. Updated and protective 

267 I d. 
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numeric criteria for toxic pollutants, if established by EPA, would allow the state 

and EPA to evaluate the adequacy of existing and potential control measures to 

protect aquatic ecosystems and human health. Such numeric criteria would also 

provide a more precise basis for deriving water quality-based effluent limitations 

(WQBELs) in NPDES permits and wasteload allocations for TMDLs to control 

toxic pollutant discharges. 

As in California, EPA need not make a pollutant-by-pollutant 

determination that Washington's aquatic life and human health criteria are both 

out-of-date and not in compliance with the requirements of Section 303( c )(2)(B) 

of the Act. EPA's action is necessary to meet the requirements of the Act and 

protect designated uses, as explained in the CTR preamble, and to establish a 

level playing field. The State of Oregon has adopted criteria based on fish 

consumption of 175 grams/day while EPA has allowed Washington's criteria to 

remain at levels based on a fish consumption of 6.5 grams/day, under the 

national average and well under the level of actual fish consumption in the state. 

IX. EPA Region 10 Actions on State Human Health Criteria 

In recent years, EPA Region 10 has disapproved states' proposed water quality 

standards when it found that the rate offish consumption used in calculating the state's 

water quality criteria did not reflect existing data on fish consumption levels. EPA's 

disapprovals ofboth Oregon and Idaho human health criteria underscore EPA's 

PETITION FOR CW A SECTION 303( C) DETERMINATIONS AND RULEMAKING ON 

WASHINGTON WATER QUALITY CRITERIA 77 



ED_001458A_00001015

obligation to ensure that Washington State's water quality standards be "based on sound 

scientific rationale."268 

A. EPA's Disapproval of Oregon's Proposed Human Health Criteria 

On June 1, 2010, EPA disapproved Oregon's proposed human health toxics 

criteria, adopted and submitted to EPA in 2004, which were based on a default fish 

consumption rate of 17.5 grams/day.269 In the 2004 review, Oregon considered, but 

rejected, using the CRITFC study to change the default fish consumption rate- at that 

point ten years after completion of the study. EPA subsequently disapproved the Oregon 

criteria based on the assertion that Oregon had adopted a fish consumption rate of 17 5 

grams per day with which the criteria were incompatible. In fact, the Oregon 

Environmental Quality Commission had not adopted a fish consumption rate of 17 5 

grams/day but, rather, had instructed the Oregon Department of Environmental Quality 

("DEQ") to engage in an advisory committee process to develop water quality standards 

and rules in which human health criteria would be based on 175 grams/day. Until those 

standards and rules were adopted by the Commission on June 16, 2011, the State of 

Oregon had not adopted either a formal policy or a rule on the state's fish consumption 

rate. EPA subsequently approved, on October 17,2011, Oregon's revised human health 

268 40 CFR § 131.11(a); see also EPA, Technical Support Document EPA's 
Disapproval of the State of Idaho's Revised Human Health Water Quality Criteria for 
Taxies 11 (May 10, 2012) (hereinafter "Idaho TSD") available at http://www.deq. 
idaho.gov /media/854335-epa-disapproval-letter-human-health-criteria-051 012. pdf (last 
visited Oct. 14, 2013). 
269 EP A,supra n. 8; EPA, Technical Support Document for Action on the State of 
Oregon's New and Revised Human Health Water Quality Criteria for Taxies and 
Revisions to Narrative Taxies Provisions Submitted on July 8, 2004 (June 1, 2010) 
available at http:/ /www.epa.gov/region1 0/pdf/water/oregon-hhwqc-tsd june20 1 O.pdf 
(iast visited Oct. 15, 2013). 
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criteria submitted to EPA on July 21, 2011 based on a fish consumption rate of 17 5 

grams/day. 270 

EPA itself recently acknowledged the true basis of its disapproval of Oregon's 

2004 human health criteria, which were based on 17.5 grams/day fish consumption. In a 

letter dated June 21,2013, Regional Administrator Dennis McLerran told Ecology that 

"[i]n Oregon's case, the EPA disapproved human health criteria similar to the currently 

applicable human health criteria for Washington under the National Toxics Rule 

(NTR)."271 This rationale for EPA's decision on Oregon's human health criteria is 

entirely consistent with the action taken by EPA on Idaho's proposed human health 

criteria, discussed infra. 

EPA's subsequent approval of Oregon's revised criteria based on 175 grams/day 

fish consumption was memorialized in a memorandum for the record. The memo cited 

EPA's 2000 Methodology's recommendation that local and regional data be used to 

revise human health criteria. 272 EPA noted that Oregon's Human Health Focus Group 

identified eight applicable regional studies and one national study with useful data for 

estimating quantitative fish consumption rates. The Focus Group chose five surveys 

270 EPA, Letter from Michael Bussell, EPA Region 10 to Neil Mullane, Oregon DEQ 
Re: EPA's Approval ofNew And Revised Human Health Water Quality Criteria for 
Taxies and Implementation Provisions in Oregon's Water Quality Standards Submitted 
on July 12 and 21, 2011 (Oct. 17, 2011) available at http://www.epa.gov/region10/pdf/ 
water/or-tsd-hhwqs-transmittal-ltr-2011.pdf (last visited Oct. 15, 2013); EPA, Technical 
Support Document for Action on the State of Oregon's New and Revised Human Health 
Water Quality Criteria for Taxies and Associated Implementation Provisions Submitted 
July 12 and 21,2011 (Oct. 17, 2011) (hereinafter "Oregon TSD") available at 
http://www.epa.gov/region10/pdf/water/or-tsd-hhwqs-2011.pdf(last visited Oct. 15, 
2013). 
271 McLerran, supra n. 7. 
272 EPA, Jannine Jennings, Manager ofthe Water Quality Standards Unit, EPA 
Region 10 Memorandum for the Record (Oct. 17, 2011). 
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upon which to rely: the Fish Consumption Survey of the Umatilla, Nez Perce, Yakama, 

and Warm Springs Tribes of the Columbia River Basin; A Fish Consumption Survey of 

the Tulalip and Squaxin Island Tribes of the Puget Sound Region; Fish Consumption 

Survey of the Suquamish Indian Tribe of the Port Madison Indian Reservation, Puget 

Sound Region; Asian and Pacific Islander Seafood Consumption Study; and an Estimated 

Per Capita Fish Consumption in the United States?73 EPA concluded that "Oregon has 

considered the local and regional studies and data available and relevant to this 

decision."274 EPA also evaluated Oregon's choice to protect fish consumers, to include 

all species in fish consumption including anadromous fish, to apply its fish consumption 

rate statewide, to rely on EPA recommendations for protection of children at a rate of 

165.5 grams/day due to lack of data, and to use a 90th or 95th percentile fish consumption 

rate. EPA found that Oregon's ultimate choice of 175 grams/day represents the 95th 

percentile of the CRITFC survey and is within the 90th percentile of the other studies and 

that because it is slightly higher than EPA's recommendation for children and women of 

child-bearing age, EPA determined it was sufficiently protective of those sensitive 

subpopulations. 

B. EPA's Disapproval of Idaho's Proposed Human Health Criteria 

In March 2006, the Idaho Legislature adopted updated human health water quality 

criteria for toxics, increasing the fish consumption variable from EPA's default national 

273 Oregon DEQ, Human Health Focus Group Report Oregon Fish and Shellfzsh 
Consumption Rate Project 7 (June 2008) available at http://www.deq.state.or.us/ 
wq/standards/docs/toxics/HHFGFinalReportJune2008.pdf (last visited Oct. 15, 2013); 
EPA, Estimated Per Capita Fish Consumption in the United States (August 2002) 
available at http:/ /water.epa. gov/scitech/swguidance/fishshellfish/outreach/upload/2002 
_08_28_fish_consumption_report.pdf(last visited Oct. 15, 2013). 
274 EPA, Oregon TSD, supra n. 270, at 28. 
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6.5 grams/day to EPA's currently recommended national default rate of 17.5 

grams/day.275 In 2012, EPA disapproved Idaho's revised criteria on the basis that its use 

of EPA's default fish consumption rate of 17.5 grams/day was inadequate because it did 

not reflect local conditions, given available local data, and therefore "the criteria 

derivation does not demonstrate that the criteria protect Idaho's designated uses. 

Specifically, EPA is unable to ensure the use of a fish consumption rate of 17.5 g/day in 

deriving statewide criteria is consistent with 40 CFR 131.11(a)."276 On this basis, EPA 

found that Idaho had failed to base its fish consumption rate, and thus its human health 

criteria, on a "sound scientific rationale."277 

In its letter, EPA specified the actions required to remedy the disapproval: 

"Idaho must evaluate local and regional fish consumption information to determine 

whether its statewide criteria are protective of designated uses.'m8 EPA specifically 

pointed to the CRITFC study and EPA also told Idaho to consider "information the EPA 

reviewed [that] suggests that recreational anglers in Idaho also consume fish at rates 

higher than the national default rate."279 EPA further instructed Idaho to consider the 

requirements of 40 C.F .R. § 131.1 O(b) with regard to a state's needing to take into 

275 EPA, Idaho TSD, supra n. 268, at 4-5. 
Letter from Michael Bussell, EPA Region 10 to Barry Burnell, Idaho DEQ Re: 276 

EPA Disapproval of New and Revised Human Health Water Quality Criteriafor Taxies, 
Idaho Docket 58-0102-0503 at 3 (May 10, 2012) available at http://www.deq.idaho.gov/ 
media/854335-epa-disapproval-letter-human-health-criteria-051 012.pdf (last visited Sept. 
20, 2013). 
277 !d. 
278 
279 

!d. at 3-4. 
ld. at 4. 
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consideration the water quality standards of downstream waters and its need to ensure 

that its criteria provide for the attainment and maintenance of such standards. 280 

X. Relief Requested by This Petition 

For the reasons detailed above, Petitioners hereby petition EPA to: (1) make a 

determination (or affirm a previously made determination) pursuant to Section 

303(c)(4)(B) ofthe Clean Water Act ("CWA") that the State ofWashington's water 

quality toxic criteria for the protection ofhuman health, set out in 40 C.F.R. § 

131.36(d)(14), fail to provide full protection for its designated uses; (2) determine that the 

State of Washington has failed to adopt such human health and aquatic life criteria as are 

required by Section 303( c )(2)(B) in each triennial review of its water quality standards 

conducted since 1992; and (3) promulgate federal regulations applicable to Washington, 

pursuant to Section 303( c)( 4), setting forth new and revised water quality standards as 

necessary to meet the requirements of the CW A. 

Conclusion 

While there is no apparent end in sight for completion of new human health 

criteria by Washington, the studies that provided the data upon which EPA relies to 

conclude that Washington's human health criteria are inadequate to fully protect its 

designated uses were completed as long as 19 years ago, for the Columbia River Tribes, 

and as recently as 13 years ago for the Suquamish Tribe. Washington's aquatic life 

criteria have not been updated since they were established in 1992. In EPA's own words, 

from the NTR promulgation, "[the] addition of section 303(c)(2)(B) to the Clean Water 

Act was a clear and unequivocal signal from Congress that it was dissatisfied with the 

280 I d. 
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slow pace at which States were adopting numeric criteria for toxic pollutants." EPA's 

failure to make a determination that Washington's toxic criteria must be revised and 

updated, to determine that Washington has conducted numerous triennial reviews in 

which it did not update its toxic criteria consistent with the requirements of CW A Section 

303(c)(2)(B), and to promulgate federal replacement criteria for Washington are actions 

long overdue. 

Attachments: List of Attachments 
CD with attachments 

Respectfully submitted, 

Nina Bell, Executive Director 
Northwest Environmental Advocates 
P.O. Box 12187 
Portland, OR 97212 

Dated this day, the 28th of October, 2013. 
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NoRTHWEST ENVIRONMENTAL ADvocATES 

February 9, 2016 

Gina McCarthy, Administrator 
U.S. Environmental Protection Agency 
USEPA Ariel Rios Building (AR) 
1200 Pennsylvania Avenue N.W. 
Washington, DC 20004 Certified Mail; Return Receipt Requested 

Re: Second Follow Up to October 28,2013 Northwest Environmental Advocates' 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of 
Washington 

Dear Ms. McCarthy: 

As you know, on October 28, 2013, Northwest Environmental Advocates sent you a petition to 
update the State of Washington's aquatic life criteria in its water quality standards. We received 
no response. On August 31,2015 we sent a follow-up letter urging you to respond to the petition 
and pointing out that EPA has expressed serious concerns about toxics in Washington waters, in 
particular those that affect the health of Puget Sound species, including threatened and 
endangered species. In response to our August letter, EPA wrote thanking us for our "valuable 
input" as it considers the matter but provided no indication of when, if ever, the agency intends 
to respond to the petition or take action to update Washington's aquatic life criteria. 

The purpose of this letter is to point out some minor errors in our petition and to further elucidate 
the point that EPA's purported concern about the impacts of toxics on aquatic life in 
Washington's waters is not mirrored in its taking actions that are fully authorized-indeed 
required-by the Clean Water Act. Given the passage of time in which the Washington 
Department of Ecology has completely ignored its duty to update its aquatic life criteria and the 
inexcusable delays and fumbling in its various attempts to update its human health criteria, EPA 
simply cannot rely upon the state. With many of the species that depend upon fresh and marine 
waters of Washington facing the threat of extinction, it is equally inexcusable that EPA has taken 
no steps to bring this state's water quality standards for toxics into the correct century. 

EPA Understanding of Toxic Impacts on Washington Waters, Especially Puget Sound 

As we pointed out in our letter last year, EPA has long expressed concern about the health of 
Puget Sound including toxic contamination of many species, some ofwhich are listed as 
threatened or endangered under the Endangered Species Act (ESA ). One of those is the 
Southern Resident killer whale, a species that depends upon salmon, which themselves are listed 
under the ESA. Studies have demonstrated that the southern residents contain higher 
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concentrations of persistent organic pollutants than the northern residents. 1 Because Chinook 
salmon are the primary prey of these killer whales,2 subsequent studies have focused on the 
differences in contaminant levels in the salmon consumed by the different whale populations. 
Indeed, results demonstrate that concentrations of these persistent pollutants "were higher in 
coho and Chinook populations that have more coastal distributions than those measured in 
salmon species (e.g., chum, pink, sockeye) with more oceanic distributions." ld.3 

Puget Sound is a key source of such contaminated salmon prey, including the Chinook. For 
example, a 2009 study showed that for "[t]he average PCB concentration measured in skinless 
muscle tissue samples of sub adult and maturing Chinook salmon collected from Puget Sound 
was 53 ng/g (wet weight), which was 3-5 times higher than those measured in six other 
populations of Chinook salmon on the West Coast ofNorth America."4 Similarly, populations of 

1 Sandra O'Neill et al., Regional patterns of persistent organic pollutants in five Pacific 
salmon species (Oncorhynchus spp) and their contributions to contaminant levels in northern 
and southern resident killer whales (Orcinus orca), 2006 Southern Resident Killer Whale 
Symposium, April 3-5, 2006, Seattle W A 98103 ("Previous studies on killer whales (Orcin us 
orca) have shown that southern residents contain higher concentrations of persistent organic 
pollutants (POPs) than northern residents (Ross et al., 2000; Rayne et al., 2004) and other North 
Pacific resident killer whale populations (Ylitalo et al., 2001; Herman et al., 2005). Elevated 
contaminant exposure in southern residents may be attributed to dietary differences between the 
two whale populations or to regional differences in concentrations of POPs in their prey. Based 
on observational data and stomach contents analyses, Ford et al. (1998) identified Pacific salmon 
(Oncorhynchus spp), especially Chinook salmon (0. tshawytscha), as the primary prey of 
southern and northern resident killer whales in their summer feeding ranges."). 

2 See, e.g., Michael J. Ford et al., Estimation of a Killer Whale (Orcinus orca) 
Population's Diet Using Sequencing Analysis ofDNAfrom Feces. PLoS ONE 11(1): e0144956. 
doi:10.1371/journal.pone.0144956 (Jan. 6, 2016). 

3 "Regional variation in POP exposure was also evident in Chinook salmon (Figure 1) 
and appears to be associated with differences in marine distribution of these species. For 
example, Chinook salmon returning to Puget Sound had significantly higher concentrations of 
PCBs and PBDEs compared to other Pacific coast salmon populations we sampled. Furthermore, 
Chinook salmon that resided in Puget Sound in the winter rather than migrate to the Pacific 
Ocean ("residents") had the highest concentrations of POPs, followed by Puget Sound fish 
populations believed to be more ocean-reared. Fall Chinook from Puget Sound have a more 
localized marine distribution in Puget Sound and the Georgia Basin than other populations of 
Chinook from the west coast of North America and are more contaminated with PCBs (2 to 6 
times) and PBDEs (5 to 17 times)." 

4 Sandra M. O'Neill et al., Marine Distribution, Life History Traits, and the 
Accumulation of Polychlorinated Biphenyls in Chinook Salmon from Puget Sound, Washington, 
Transactions of the American Fisheries Society 138:616-632 (2009) ("Concentrations in the 
Puget Sound samples varied from 10 to 220 ng/g. A comparison ofPCB body burdens 
between subyearling smolts and returning adults revealed that almost all of the PCBs (.96%) 
were accumulated in the marine habitats. Surprisingly, although PCBs were mostly accumulated 
in marine habitats, PCB exposure was lowest in the largest fish that spent the most time in 
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Pacific herring have demonstrated environmental segregation between Puget Sound populations 
and those that live in the Strait of Georgia. 5 That makes both the populations in Puget Sound and 
the whales that depend upon them at greater risk of exposure to toxic pollutants. 

In addition to being the receiving water of the many sources of toxics that contribute to the 
pollution of its water column, sediment, and food chain, Puget Sound is hydrologically isolated 
from the Pacific Ocean, and therefore naturally accumulates toxic contaminants that would 
otherwise leave the ecosystem and enter the ocean.6 EPA has acknowledged this same concern 

saltwater. Collectively, saltwater age, fish size, and lipids only accounted for 37% of the 
observed variation in PCB concentration, indicating that some other attribute of the fish's marine 
ecology accounted for the variation in PCB levels among Puget Sound Chinook salmon and for 
their elevated PCB levels relative to other West Coast populations. We hypothesized that 
residency in the contaminated Puget Sound environment was a major factor contributing to 
the higher and more variable PCB concentrations in these fish. This hypothesis was supported 
with an independent data set from a fishery assessment model, which estimated that 29% of 
subyearling Chinook salmon and 45% of yearling out-migrants from Puget Sound displayed 
resident behavior."); see also Sandra M. O'Neill, et al., Elevated levels of persistent organic 
pollutants in free ranging populations of Puget Sound populations of Pacific salmon: the 
importance of residency in Puget Sound, Proceedings of the 2005 Puget Sound Georgia Basin 
Research Conference ("[T]hese results suggest that residence in Puget Sound exposes Chinook 
salmon to higher POP [persistent organic pollutants] concentrations and the longer a Chinook 
resides in Puget Sound, the greater its exposure to POPs will be."). 

5 James E. West, et al., Spatial extent, magnitude, and patterns of persistent 
organochlorine pollutants in Pacific herring (Clupea pallasi) populations in the Puget Sound 
(USA) and Strait of Georgia (Canada), Science of the Total Environment 394: 369 (2008) 
("Puget Sound herring were 3 to 9 times more contaminated with polychlorinated biphenyls 
(PCBs) compared to Strait of Georgia herring and 1.5 to 2.5 times more contaminated with 
DDTs .... A multidimensional scaling map of the pattern or "fingerprint" of POPs in the six 
herring populations suggests strong environmental segregation of Puget Sound herring from the 
Strait of Georgia populations, and isolation of all Strait of Georgia populations from each other. 
This segregation likely resulted from differential exposure to contaminants, related to where 
these populations reside and feed, rather than differences in their age, size, trophic level, or lipid 
content."). 

6 See, e.g., Tracy K. Collier, et al., Toxic Chemical Contaminants and Puget Sound, 
available at http://depts.washington.edu/uwconf/2007psgb/2007proceedings/papers/ 
12e_colli.pdf ("Puget Sound is unique among of our nation's estuaries in being a deep fjord-like 
structure (resulting from its formation by glaciers) that contains many urban areas within its 
drainage basin. Because there are several sills that restrict exchange with oceanic waters, Puget 
Sound is relatively poorly flushed compared to other urbanized estuaries of North America. 
Thus, toxic chemicals that enter Puget Sound have longer residence times within the system, and 
this entrainment of toxics can result in biota being exposed to increased levels of contaminants 
for a given input, compared to other large estuaries. This hydrologic isolation also puts the 
Puget Sound ecosystem at higher risk from other types of pollutants that enter the system, such 
as nutrients and pathogens. The problems in Puget Sound associated with contaminants are 
exacerbated by the added problem of biological isolation. Because Puget Sound is a deep, 
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as a key basis for reducing the flow of toxic contaminants into the Great Lakes, noting that the 
lakes "have proved to be sensitive to the effects of pollutants that accumulate in them. The 
internal responses and processes that operate in the Great Lakes because of their depth and long 
hydraulic residence times cause pollutants to recycle between biota, sediments and the water 
column."7 Similar to the Great Lakes, not only is Puget Sound hydrologically isolated but many 
species in Puget Sound are biologically isolated, meaning that they take advantage of its deep 
waters to remain there during their entire life cycle. To address this special problem facing the 
Great Lakes, EPA published the Great Lakes Initiative (GLI), an extensive guidance including 
water quality criteria for protection of aquatic life and human health, and notably wildlife uses, 
which its recommended criteria otherwise ignore. 8 The GLI also includes methodologies and 
implementation procedures for developing Total Maximum Daily Loads (TMDL) and pollution 
controls such as NPDES discharge permits, all of which are intended to lessen the burden that 
toxic contaminants place on the system's designated uses. Unlike its approach to protecting the 
water quality and species of the Great Lakes, however, EPA has not recognized the need for any 
special treatment of Puget Sound waters-in either the establishment of water quality standards 
or regulatory mechanisms-to ensure protection of aquatic and aquatic-dependent species. In 
fact, it has done the opposite, by failing to ensure that even the basics of the Clean Water Act are 
in place. 

Copper continues to be a prime example of the problem, as demonstrated in our earlier letter. 
EPA and numerous other federal agencies have recognized this, yet EPA continues to do 
nothing. We draw your attention to the following excerpt from the May 3, 2012 Puget Sound 
Region Federal Agency Action Plan prepared by no fewer than 14 federal agencies in an effort to 
respond to "concerns raised by Western Washington Treaty Tribes about continued habitat losses 
and associated diminishment of fishery resources": 

The FY 12 Puget Sound funding allocation reflects EPA's desire to work with its 
partners to reverse the trend ofhabitat loss at the local level and improve salmon 
and shellfish recovery. This focus on shellfish, salmon and habitat is consistent 
with the areas that the Puget Sound Partnership focused on in updating the Action 
Agenda: 1) land development, 2) loss of floodplain function, 3) shoreline 
alteration, 4) urban stormwater nmoff, and 5) wastewater. The funding allocation 
provides specific resources to address stormwater and its impacts on salmon, 
shellfish and habitat. Stormwater causes pre-spawning mortality in high 
percentages ofhealthy Coho salmon in Seattle creeks within hours of the fish 
entering those waters. Stormwater is also the primary way that many of the 

almost oceanic habitat, the tendency of a number of species to migrate outside of Puget Sound is 
limited relative to similar species in other large urban estuaries. This high degree of residency 
for many marine species, combined with the poor flushing of Puget Sound, results in a more 
protracted exposure to contaminants. It is this combination of hydrologic and biologic isolation 
that makes the Puget Sound ecosystem highly susceptible to inputs of toxic chemicals compared 
to other major estuarine ecosystems.") (emphasis in original). 

7 60 Fed. Reg. 15366, 15367 (March 23, 1995). 

8 !d. at 15366; 40 C.P.R. § 132 6 Tahle 4 (Water Quality Criteria for Protection of 
Wildlife). 
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contaminants of concern enter Puget Sound; pollutants like copper have been 
implicated along with habitat destruction as potentially leading to the poor marine 
survival rate observed for juvenile salmonids in Puget Sound. In rural areas, 
stormwater is a major pathway for pathogens entering shellfish beds. Habitat 
destruction by high stormwater flows will be further exacerbated by climate 
change.9 

How can Washington properly regulate copper when its water quality criteria for freshwater 
copper are out-of-date and the subject of three jeopardy opinions in Oregon and Idaho? 

The natural isolation of Puget Sound waters, in combination with high levels of urbanization that 
have contributed to their increasing contamination, strongly support EPA's immediate action on 
the first of these steps: establishing criteria that protect the species. At a minimum that should 
include updating the aquatic life criteria as our petition requested. 

Errors in the 2013 Petition 

As our August letter noted, NWEA' s petition asserted there were 19 pollutants identified as 
being outdated, and omitted the then-recently updated 304(a) criteria for ammonia. 10 In fact, the 
history ofWashington's aquatic life criteria is somewhat more complicated. The Federal 
Register notice for the National Toxics Rule (NTR) indicated that Washington would be covered 
under the NTR for: freshwater acute and chronic arsenic and selenium, marine acute arsenic and 
selenium, and marine chronic arsenic, copper, selenium, and cyanide. 11 However, EPA's March 
1993 approval letter for Washington's 1992 submission of water quality standards stated that, 
contrary to the information in the notice, all freshwater and marine criteria for arsenic and 
selenium did not need to be in the NTR after all, leaving only the copper and cyanide criteria. 
In 1997, Washington adopted revised marine copper (acute and chronic) and site-specific (inside 
Puget Sound) marine cyanide (acute and chronic) and in 2003 it adopted marine chronic cyanide 
criteria. As a result, in 2007, EPA removed Washington for all copper and cyanide aquatic life 
criteria from the NTR. In 1997 the Washington Department of Ecology ("Ecology") also revised 
criteria, including footnotes, for arsenic, cadmium, chromium III, chromium VI, copper, lead, 
mercury, nickel, selenium, silver, and zinc. The majority of these revisions made the criteria less 
stringent and Washington also failed to adopt or revise aquatic life criteria for which 
EPA-recommended criteria were then available. In 2006, Ecology revised its ammonia criteria, 
which EPA approved in 2008, prior to EPA's issuing its new recommended 304(a) ammonia 
criteria in 2013. Curiously, Ecology also appears to assert that it has updated its criteria as of 

9 !d. at 8, available at http://www.westcoast.fisheries.noaa.gov/publications/habitat/ 
puget_sound _action _plan_ 050312.pdf 

10 Letter from Nina Bell, NWEA to Gina McCarthy, EPA Administrator, Follow Up to 
October 28, 2013 Northwest Environmental Advocates' Petition for Rulemaking on Water 
Quality Criteria for Taxies in the State of Washington, fn 1 (The pollutants identified in the 
petition included: acrolein, arsenic, carbaryl, cadmium, chromium (III), chromium (VI), copper, 
diazinon, dieldrin, endrin, gamma-BHC (Lindane), mercury, nickel, nonylphenol, parathion, 
pentachlorophenol, selenium, tributyltin, and zinc.). 

11 57 Fed Reg. 60848 (Dec. 22, 1992). 
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May 2013 12 as well as to acknowledge that its cadmium criteria are seriously outdated. 13 

Notwithstanding these revisions, most of which provided less protection to Washington's aquatic 
life designated uses, it remains true that since December 5, 1997-18 years ago- Washington 
has not revised or adopted many aquatic life criteria as required by the Clean Water Act. Among 
those for which criteria presumably were never adopted because they are not priority pollutants 
and those that have not been adopted or revised to be consistent with EPA's 304(a) 
recommendations because Washington is indifferent to protecting aquatic life are: acrolein, 
aluminum, ammonia, arsenic, carbaryl, cadmium, chromium III, copper, cyanide, demeton, 
diazinon, dieldrin, endrin, guthion, heptachlor epoxide, iron, Lindane, malathion, mercury, 
methoxychlor, mirex, nickel, nonylphenol, pentachlorophenol, PCBs, selenium, and tributylin. 

Once again, we urge EPA to grant our petition in order that it may take the first steps to bringing 
the authority of the Clean Water Act to bear on the toxic pollution in Washington's waters and 
provide a greater likelihood of protection and recovery of the state's threatened, endangered, 
candidate, and proposed species. 

Sincerely, 

Nina Bell 
Executive Director 

cc: Dennis McLerran, Regional Administrator 
Dan Opalski, Director, Region 10 Office of Water and Watersheds 

Attachments: 

1. Sandra O'Neill et al., Regional patterns of persistent organic pollutants in five Pacific 

12 See Washington Department of Ecology, Water Quality, Ground & Surface Water 
Quality Standards, Surface Water Quality Standards, Criteria, Toxics Standards and Criteria, 
Aquatic Life Protection at http://www.ecy.wa.gov/programs/wq/swqs/toxics.html ("Important 
note: In the 2006 rule adoption some of the metals formulas were slightly modified during the 
official publication process. Please see the "Spreadsheet for Calculating Toxics" to correctly 
calculate the freshwater metals criteria. This accidental error in the rule language is being 
addressed." Despite this statement there are no differences in the metals formulas between the 
spreadsheet and the 1997 submission to EPA. In addition, the 2006 corrections were entirely 
typographical.); Washington Department of Ecology, TSD Calculations- Water Quality Criteria 
Table (spreadsheet) ("Criteria last updated May 2013) available athttp://www.ecy.wa.gov/ 
programs/wq/permits/PermitCalcMarch9-2015.xlsm (last accessed Jan. 21, 2016). 

13 !d. In this spreadsheet, Ecology has inserted notes next to the two freshwater 
cadmium criteria stating "EPA promulgated a new criteria [sic] on 4/12/01 ... EPA expects 
Ecology to adopt this new criteria [sic] by 2006." 
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salmon species (Oncorhynchus spp) and their contributions to contaminant levels in 
northern and southern resident killer whales (Orcinus orca), 2006 Southern Resident 
Killer Whale Symposium, April3-5, 2006, Seattle WA 98103. 

2. Sandra M. O'Neill et al., Marine Distribution, Life History Traits, and the Accumulation 
of Polychlorinated Biphenyls in Chinook Salmon from Puget Sound, Washington, 
Transactions of the American Fisheries Society 138:616-632 (2009). 

3. Sandra M. O'Neill, et al., Elevated levels of persistent organic pollutants in free ranging 
populations of Puget Sound populations of Pacific salmon: the importance of residency 
in Puget Sound, Proceedings of the 2005 Puget Sound Georgia Basin Research 
Conference. 

4. James E. West, et al., Spatial extent, magnitude, and patterns of persistent 
organochlorine pollutants in Pacific herring (Clupea pallasi) populations in the Puget 
Sound (USA) and Strait of Georgia (Canada), Science of the Total Environment 394: 369 
(2008). 

5. Tracy K. Collier, et al., Toxic Chemical Contaminants and Puget Sound (2007). 

6. Michael J. Ford et al., Estimation of a Killer Whale (Orcinus orca) Population's Diet 
Using Sequencing Analysis ofDNAfrom Feces. PLoS ONE 11(1): e0144956. 
doi:10.1371/joumal.pone.0144956 (Jan. 6, 2016). 

7. EPA et al., Puget Sound Region Federal Agency Action Plan (May 3, 2012). 
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Florida and Washington Unreasonable Delay Lawsuits 
March 13, 2017 Issue Paper 

Issue: EPA received two lawsuits alleging that the Agency unreasonably delayed responding to 
petitions filed under the Administrative Procedure Act (APA), asking EPA to establish new 
water quality standards (WQS) via federal rulemaking in Florida and Washington. 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 
i ! 
i ! 
i ! 

1 Ex. 5 - Deliberative Process 1 
i ! 
i ! 

! ~ 
i-~==============================================================================================================~! 

Ex.S -Deliberative Process 

Statutory Background: 
• CWA § 303(c)(4)(B) provides the Administrator with the discretion to determine that new or 

revised WQS are necessary to meet the requirements of the CW A. 
• APA §§ 553(e) and 555(b) provide that federal agencies may be petitioned for rulemaking 

_____ Al!.Q __ !lJ.?t.~g~J!.~j~_s __ P.!.!-:!~1.!.~_SQQP.c4JQ.J?.~!.i1iQl!.~-'-'.w.!th.!l!._.~_It;.~§Ql!.?Ql_~_j!_Q!.~~-~:-._·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Ex.S -Deliberative Process 

Ex.S -Deliberative Process 

1 
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Ex.S -Deliberative Process 
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I Ex. 5 - Deliberative Process I 
!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

• On October 28,2013, Northwest Environmental Advocates (NWEA) petitioned EPA to 
promulgate revised human health and aquatic life criteria for Washington. NWEA argued 
that Washington's existing human health and aquatic life criteria were not consistent with the 
CWA and EPA's regulations. 

• EPA took action on November 15, 2016, approving 45 human health criteria submitted to 
EPA by Washington, and issued a final rule that revised 144 additional human health criteria 
applicable to Washington's waters. 

• On February 21,2017, NWEA filed suit, alleging that EPA has failed to respond to the 2013 
petition in a reasonable period of time, as required by the APA. NWEA acknowledged that 
Ecology and EPA addressed human health criteria for most pollutants in 2016, but noted that 
revised human health criteria for 3 pollutants and revised aquatic life criteria had not yet 
been addressed. 

~--Ex~---s--=--iieiib-e-rativ-e---F,-ro-ce-ss---1 
~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
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To: Barash, Shari[Barash.Shari@epa.gov] 
From: Buffo, Corey 
Sent: Wed 3/1/2017 8:51:45 PM 
Subject: FW: NWEA letter re WA toxic criteria 

From: Chung, Angela 
Sent: Tuesday, February 21,2017 3:09PM 
To: Crk, Tanja <Crk.Tanja@epa.gov>; Fleisig, Erica <Fleisig.Erica@epa.gov>; Buffo, Corey 
<Buffo.Corey@epa.gov>; Szelag, Matthew <Szelag.Matthew@epa.gov>; Guzzo, Lindsay 
<Guzzo.Lindsay@epa.gov>; Fidis, Alexander <Fidis.Alexander@epa.gov>; Szalay, Endre 
<Szalay .Endre@epa.gov> 
Subject: FW: NWEA letter reWA toxic criteria 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell Lffif!illQ_;r~IJlf!@:;!YQ1:;_@~£i:Jt:!YY_~Qrgj 
Sent: Tuesday, February 21, 2017 12:07 PM 
To: Hisel-Mccoy, Sara 
Cc: Chung, Angela 
Subject: NWEA letter re W A toxic criteria 
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Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212 

503/295-0490 
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To: Keating, Jim[Keating.Jim@epa.gov]; Washington, Evelyn[Washington.Evelyn@epa.gov]; 
Fabiano, Ciaudia[Fabiano.Ciaudia@epa.gov] 
From: Buffo, Corey 
Sent: Wed 9/30/2015 4:39:00 PM 
Subject: RE: CMS Inactivity Notification- In Box ltem(s) 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

-----Original Message----
From: Keating, Jim 
Sent: Wednesday, September 30, 2015 12:34 PM 
To: Washington, Evelyn; Buffo, Corey; Fabiano, Claudia 
Subject: FW: CMS Inactivity Notification- In Box ltem(s) 

He!p! 

-----Original Message-----
From: cmsadmin@epa.gov [mailto:cmsadmin@epa.gov] 
Sent: Tuesday, September 29, 2015 11:11 PM 
To: Keating, Jim 
Subject: CMS Inactivity Notification- In Box ltem(s) 

Jim Keating: 

The following item(s) in your CMS In Box have not been acted upon for more than 5 days. Please go to 
the CMS webpage for proper action. 

Control Number: AX-15-001-3622 
Control Subject: DRF - Daily Reading File - Follow Up to October 28, 2013 Northwest Environmental 
Advocates' Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington 
From: Bell, Nina 
Task Name: New Assignment 
Sent By: Evelyn Washington 
Sent To: OW-OST-SHPD-RB 
Date Sent: Sep 1 0 2015 
Days Inactive: 18 

Note: This Email was automatically generated. Please do not attempt to respond to it. You can access 
this control at https://cms.epa.gov/cms. Questions or comments concerning CMS should be directed to 
CMS Support at 202-564-4985 or CMS lnformation@epa.gov. 
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NoRTHWEST ENVIRONMENTAL ADvocATES 

February 21, 2017 

Sara Hisel-McCoy, Director 
Standards and Health Protection Division 
Office of Science and Technology 
Office of Water 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., N.W. Mail Code 4305T 
Washington, D.C. 20460 Via email only: Hisel-Mccoy.sara@Epa.gov 

Re: EPA's Response to the NWEA Petition for Rulemaking on Water Quality 
Criteria for Toxics in the State of Washington 

Dear Ms. Hisel-McCoy: 

In your letter ofMay 4, 2016, you acknowledge the deficiencies of the State of Washington's 
water quality standards for toxic chemicals and then proceed to encourage its and your own 
continued inaction by posing a series of largely rhetorical questions that suggest that a tiny 
nonprofit organization should conduct research that is the responsibility of federal and state 
agencies. In doing so, EPA is too clever by half; your letter is a transparent attempt to postpone 
long overdue federal action on these deficient water quality standards and action on the petition 
filed by Northwest Environmental Advocates (NWEA) on October 28, 2013. 

In your letter you enumerate EPA's efforts to update some of the agency's Clean Water Act 
(CW A) section 304(a) national recommended criteria for toxic contaminants, in order to 
demonstrate that these efforts will support Washington's future criteria updates, yet you fail to 
acknowledge both why EPA has been conducting this work and how it is pertinent to 
Washington and NWEA' s pending petition. We would like the record to be clear; nearly all of 
these actions for which EPA claims credit are a direct result of NWEA' s multiple lawsuits 
against EPA and other federal agencies. 

In this vein, EPA cites to its proposed federal copper and cadmium criteria for Oregon from 
March 2016 but fails to note that NWEA was forced to sue EPA to obtain the agency's 
underlying disapproval action on Oregon's 2004 submission of aquatic life criteria. See Nw 
Envtl. Advocates v. US. EPA, Civil No. 06-479-HA, Consent Decree (May 29, 2008). Likewise 
EPA fails to acknowledge that NWEA had to sue the National Marine Fisheries Service (NMFS) 
and the U.S. Fish and Wildlife Service (FWS) (together "the Services") in 2010 in order to 
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obtain their biological opinions on Oregon's standards that led to the EPA disapproval actions. 
See Nw. Envtl. Advocates v. NMFS et al., Civil No. 10-907-BR, Stipulated Dismissal (Aug. 23, 
2010) . .LA~nd EP.LA~ fails to admit that ~J\X/Eii~ \~vas, once again, required to sue EP.LA~ in order to 
obtain the very proposed federal promulgation in Oregon that it now asserts is a demonstration 
of its independent forward movement. See Nw Envtl. Advocates v. US. EPA, 3:15-cv-0663 
(consent decree signed June 9, 2016). 

Moreover, the updated 304(a) national cadmium recommendations issued concurrently with the 
proposed Oregon promulgation, as well as the updates on the 304(a) recommendations for 
copper and aluminum, are a product of this litigation, as EPA well knows. Of the efforts cited, 
only EPA's work on the recommended criteria for selenium is unrelated to NWEA' s litigation 
and that stems from EPA's longstanding failure to address the Services' concern that selenium 
criteria proposed for EPA's federal promulgation of the California Toxics Rule (CTR), finalized 
in 2000, were not sufficiently protective of threatened and endangered species listed under the 
Endangered Species Act (ESA ). EPA is now under federal court order to propose selenium 
criteria for California by November 30, 2016 1 and to thereafter finalize them. 

Whether EPA's work on new revisions to 304(a) criteria is "extremely valuable to Ecology" or 
not is frankly irrelevant to the long overdue criteria updates that were already required by the 
Clean Water Act. Presumably EPA is in a near constant state of updating the 304(a) criteria to 
reflect changing science yet nowhere did Congress suggest that that effort was a rationale for 
state or EPA inaction on updating the actual regulatory criteria. As you know, Congress 
amended the Clean Water in 1987 for precisely the opposite reason: to ensure that states updated 
their toxic criteria every three years to reflect the national concern with toxic contamination of 
surface waters and agency inaction. 

Every delay on the part of the State of Washington and every delay on the part ofEPA in its 
oversight of Washington's failure to implement the Act as written ripples through the state's 
entire water quality-based program, resulting in inadequate impairment listings and 
insufficiently protective NPDES permits. In fact, this was precisely the point made by EPA 
when it promulgated the California Toxics Rule in 2000, as cited and quoted in our petition at 
pages 74-77, when EPA itself chose to "[not] support the criteria in today's rule on a pollutant
specific, water body-by-water-body basis .... [because to do so] would impose an enormous 
administrative burden and would be contrary to the statutory directive for swift action[.]" 

In contrast, for Washington waters-upon which many threatened and endangered species rely 

1 See Our Children's Earth Foundation v. EPA, Case No. 3:13-cv-2857-JSW, Consent Decree 
(Aug. 25, 2014). Alternatively, the consent decree provides for EPA to propose selenium 
criteria by November 30, 2018 in the event that it proposes selenium criteria for salt and 
estuarine waters ofthe San Francisco Bay Delta by June 30,2016. !d. at 6. 
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and which are suffering the ill effects oftoxic contamination-EPA suggests that its mere 
"encouraging" of Ecology action is sufficient. And it points to Ecology's having included a bare 
mention of needed tlpdates to aquatic life criteria in its 2015-2020 strategic plan as evidence that 
its expectations of future state action are enough. If EPA truly thought that it were, you would 
deny NWEA's petition today. 

The remainder of this letter provides our answers to your four questions. 

EPA Query No.1: Presence oftoxics in Washington waters 

EPA's Query No.1 asks NWEA: 

With respect to each toxic pollutant for which your petition relies, in part, on the 
position that Washington should have numeric criteria for a pollutant because a 
304(a) numeric criterion recommendation is available: if you are aware of 
specific information showing that the particular toxic pollution is present in 
Washington waters such that it can be expected to interfere with the attainment of 
Washington's designated uses, please provide it to us. 

Please see EPA's support for not evaluating the need for updated criteria on a pollutant-by
pollutant, water-body-by-water-body basis above and at the California Toxics Rule preamble, 
EPA, Water Quality Standards; Establishment of Numeric Criteriafor Priority 
Toxic Pollutants for the State ofCalifornia; Rule, 65 Fed. Reg. 31682,31687 (May 18, 
2000). 

EPA Query No.2: Toxic pollutant concentrations in Washington waters high enough to 
harm ESA-listed species that demonstrates Washington's criteria are not protective 

EPA's Query No.2 asks NWEA to: 

provide any evidence that you may be aware of showing that the toxic pollution 
concentrations specific to Washington waters are high enough to harm listed 
species according to the analyses in the Biological Opinions referenced and the 
criteria set by existing Washington water quality standards are not protective. 

As EPA knows, NWEA does not have toxicologists on staff and NWEA is not in a position to 
put itself in the role that, by law, is that of the expert fish and wildlife agencies. Precisely what 
toxic pollutant concentrations-singularly or in combination-is a level "high enough to harm 
ESA-listed species" is not ours to know or figure out. Even the levels determined to pose 
"jeopardy" to these or similar species in, for example, Oregon or Idaho may not be sufficiently 
protective given the different circumstances posed in the State of Washington. For example, as 
our letter of February 9, 2016 pointed out, Puget Sound suffers from biological and hydrological 
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isolation that has increased the body burden of many aquatic species (e.g., Southern Resident 
killer whales and Chinook salmon in Puget Sound have higher levels of toxic contaminants than 
poptllations that have more oceanic distribtltions). That presumably \~vould be a factor that the 
Services would take into account in assessing the concentrations that are "high enough to harm 
ESA-listed species." 

EPA Query No. 3: The extent to which harm to Southern Resident killer whales is being 
caused by toxic chemicals that exceed water quality standards compared to toxic chemicals 
that are meeting water quality standards 

EPA's Query No.3 asks NWEA to: 

clarify the extent to which you believe any harm to orcas is being caused by: (a) 
toxic chemicals, including PBTs, present in Washington's waters that exceed the 
existing water quality standards, compared to (b) toxic chemicals, including 
PBTs, present in Washington's waters at concentrations that are meeting existing 
water quality standards. To the extent your belief is founded on particular 
evidence, please provide it to us. 

This question appears to be designed simply to justify continued delay by EPA. As EPA is well 
aware, NWEA does not have a toxicologist on staff who could do the type of detailed analysis 
that EPA is requesting. Moreover, it irrelevant. Our petition did not endorse any of 
Washington's standards or EPA's recommended criteria. It asked EPA to act according to the 
statute and to ensure that Washington's criteria were as updated as EPA's recommended criteria. 
IfEPA independently concludes that toxic chemicals that currently meet Washington's water 
quality standards are causing harm, those too should be updated. There is absolutely no 
indication that EPA is itself attempting to parse out which pollutants pose the greatest harm to 
killer whales or any other species in Washington waters to ensure that it addresses the highest 
priorities first. 

In asking this question, EPA seems to be hinting that toxic pollutants that are inadequately 
regulated by numeric criteria that NWEA has not called out for revision are more likely the ones 
that are causing continued harm to the endangered killer whales . We are not in a position to 
assess these relative impacts, only to assess the degree to which EPA and the states have 
complied with the statute. If, however, EPA believes that current criteria that are not required by 
law to be updated and therefore not a part ofNWEA's petition should be updated because the 
current criteria are no longer believed to be protective of this sensitive designated use, EPA 
should make this announcement public and then it should immediately proceed to an 
Administrator's determination in order to ensure that Washington's water quality standards are 
protective of endangered species, in conformity with section 7( a)(1) of the ESA (federal 
agencies shall utilize their authorities to conserve threatened and endangered species). 
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EPA Query No. 4: Why adoption of more stringent aquatic life criteria would address 
concerns raised by the Services about Washington's Industrial Stormwater General Permit 

EPA's Query No.4 asks NWEA to: 

provide further information to explain why you believe that the adoption of more 
stringent aquatic life criteria would address the concerns raised by the Services in 
the Industrial Stormwater General Permit (which you note in your August 31, 
2015 letter). 

NWEA is not in a position to speak for the Services regarding Washington's Industrial 
Stormwater General Permit or any other matter. However, when an NPDES discharge permit is 
not reducing loads or concentrations of pollutants sufficient to protect water quality and 
designated uses there may be a range of reasons. These could include any or all of the 
following: enforcement failure, inadequate numeric water quality-based effluent limits, 
inadequate best management practices, and permit requirements that are intended to meet water 
quality standards that are not protective. NMFS has articulated a strong concern that among the 
problems with this particular permit is the permit's goal for copper, as we discussed in our 
August 31, 2015 letter and is set out in the documents prepared directly by NMFS that we 
provided to EPA. IfEPA thinks that more stringent aquatic life criteria are not the solution to 
NMFS 's concerns about this permit, we wonder why EPA has done nothing-using its oversight 
authority-to ensure that the permit is more effective in controlling some of the millions of 
pounds of toxic pollutants that enter Puget Sound every year. 

In conclusion, we are at a loss as to why EPA believes that a small nonprofit should do the work 
that Congress intended to be done by EPA, the states, and the Services. 

Sincerely, 

Nina Bell 
Executive Director 
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To: Buffo, Corey[Buffo.Corey@epa.gov] 
From: Fleisig, Erica 
Sent: Wed 4/5/2017 5:17:43 PM 
Subject: RE: REMINDER: Weekly Report Entries 

, ._.J~_s_ye,_Q.9.P..~Lf9rJ/J/.A.9Ild.EL. ________________________________________________ , 
i Ex. 5 - Deliberative Process i 
···-·-·-·-·-··-·-··-·-·-·-·-···-·-·-·-·-··-·-·-·-·-·-·-··-·-·-·-·-·-·-·-·-·-·-·-·-·-··-·-·-·-·-··-·-·-··-·-·-·-·-··-·-··-·.: 

Attached are the emails and below are the blurbs we previously ~ent. I'm on a call with Jenn and 
VA, but let me know if you need re-writes and I can do after. 

FL and WA: 

EPA received two lawsuits alleging that the Agency unreasonably delayed responding to 
petitions filed under the Administrative Procedure Act (APA), asking EPA to establish new 

,---~~!t;E__q~_a.:li!Y_.~.!.~P.-_c!.~~g_s_.{~Q§)_yj~_.f~~~~~!._r_t!l_~~-~kigg_i_~_J!.2!.~.g_a.: __ a.:~.g __ ~~~-gJ.Pcg!<?.!l_: ___ W.~--!.Y.9..~.!<1 _____ _ 

i Ex. 5 - Deliberative Process I 
l--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·.i 

Rationale: 

Ex.5 -Deliberative Process 

Ex. 5 - Deliberative Process 



ED_001458A_00003655

Ex. 5 - Deliberative Process 

From: Buffo, Corey 
Sent: Wednesday, April 05, 2017 1:04PM 
To: Fleisig, Erica <Fleisig.Erica@epa.gov> 
Subject: FW: REMINDER: Weekly Report Entries 

From: Hisel-Mccoy, Sara 
Sent: Wednesday, April 05, 2017 12:59 PM 
To: Buffo, Corey Barash, Shari '!2_~~1lli1~~~2.Y 
Washington, Evelyn 
Subject: RE: REMINDER: Weeldy Report Entries 

:-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
! i 

i Ex. 5 - Deliberative Process ! 
~ ! 
l--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·.i 

From: Buffo, Corey 
Sent: Wednesday, April 05, 2017 12:57 PM 
To: Hisel-Mccoy, Sara 
Washington, Evelyn 
Subject: RE: REMINDER: Weeldy Report Entries 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

i ! 

! Ex. 5 -Deliberative Process i ! ! 
' ! 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 
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~----E;~---s---=--ii;iib;-~;ti~-;---p-;~~-;;-;---1 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

From: Hisel-Mccoy, Sara 
Sent: Wednesday, April 05,2017 12:52 PM 
To: Buffo, Corey 
Washington, Evelyn 
Subject: RE: REMINDER: Weeldy Report Entries 

~---Ex-:---s---=---o-eiib-eraii-ve---p-ro-ce-ss---1 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

From: Buffo, Corey 
Sent: Wednesday, April 05, 2017 12:50 PM 
To: Hisel-Mccoy, Sara 
Washington, Evelyn 
Subject: RE: REMINDER: Weeldy Report Entries 

~-------Ex-:---s---=---rielrbe-r-atrve---p-rc,-c-t~;-s-s------~ 
~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 

From: Hisel-Mccoy, Sara 
Sent: Wednesday, April 05, 2017 12:47 PM 
To: Buffo, Corey Barash, Shari '!21lli:!l'i.!l~ill!l~~-"L.g12.Y 
Washington, Evelyn 
Subject: FW: REMINDER: Weekly Report Entries 

r-~::·~·::;:;;::.:::·:;~::::··lw A petition re ponse? I think that s theW A one we wanted to add .. What do we 
'·-·-·fiav·e-tiiaTI·s·J weeks out? 

Thanks, 
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From: Christensen, Christina 
Sent: Wednesday, April 05, 2017 12:05 PM 
To: Southerland, Elizabeth <~Q!tlJ}gW!!lQJt:JJ;!Jlll~t@'Q12~6ill!Y-

Washington, Evelyn 
Cc: Fleisig, Erica 
Subject: FW: REMINDER: Weekly Report Entries 

If you have any items to pass forward for Mike's OW Weekly Report to the Administrator, 
please send to me by COB today (Wednesday). 

From: Campbell, Ann 
Sent: Wednesday, April 05, 2017 12:03 PM 
To: Farris, Erika D_ 
Christensen, Christina 

Nandi, Romell 
Gonzalez, Yvonne Y 

Cc: Lousberg, Macara '1c'Qill~I&Mi~!:illf~~gQY 
Thomas, Latosha 
Subject: REMINDER: Weekly Report Entries 

Please send any entries for the weekly report, NLT lOa tomorrow_ Thanks! 
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To: Buffo, Corey[Buffo.Corey@epa.gov]; Keating, Jim[Keating.Jim@epa.gov] 
From: vVashington, Evelyn 
Sent: Thur 9/10/2015 2:57:40 PM 
Subject: FW: CMS New Assignment- Jeanette Martin- AX-15-001-3622 

Here is the incoming letter. In CMS there are also 20 maybe 30 attachments to the letter as well that I did 
not attach here. WE can reply (or make an argument why not to reply) since the instructions are to 
"Respond directly to this citizen's questions, statements, or concerns." Due date is 9/22/15 to Sara. 

-----Original Message-----
From: cmsadmin@epa.gov [mailto:cmsadmin@epa.gov] 
Sent: Thursday, September 10, 2015 8:49AM 
To: Washington, Evelyn; Robiou, Grace; Martin, Cassandra; Hisei-Mccoy, Sara; McRae, Evelyn 
Subject: CMS New Assignment- Jeanette Martin- AX-15-001-3622 

Control AX-15-001-3622 has been assigned to your office on 9/10/15 8:48AM by Jeanette Martin. 
Please go to the CMS webpage to view the details of the control. 

Summary Information-
Control Number: AX-15-001-3622 
Control Subject: DRF - Daily Reading File - Follow Up to October 28, 2013 Northwest Environmental 
Advocates' Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington 
From: Bell, Nina 

Note: This Email was automatically generated. Please do not attempt to respond to it. You can access 
this control at https://cms.epa.gov/cms. Questions or comments concerning CMS should be directed to 
CMS Support at 202-564-4985 or CMS lnformation@epa.gov. 
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To: Buffo, Corey[Buffo.Corey@epa.gov]; Keating, Jim[Keating.Jim@epa.gov]; Fabiano, 
Ciaudia[Fabiano.Ciaudia@epa.gov] 
From: Washington, Evelyn 
Sent: Wed 9/30/2015 5:00:47 PM 
Subject: RE: CMS Inactivity Notification- In Box ltem(s) 

lmon it 

-----Original Message----
From: Buffo, Corey 
Sent: Wednesday, September 30, 2015 12:39 PM 
To: Keating, Jim; Washington, Evelyn; Fabiano, Claudia 
Subject: RE: CMS Inactivity Notification- In Box ltem(s) 

Ex.5 -Deliberative Process 
, ; 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-J 

-----Original Message----
From: Keating, Jim 
Sent: Wednesday, September 30, 2015 12:34 PM 
To: Washington, Evelyn; Buffo, Corey; Fabiano, Claudia 
Subject: FW: CMS Inactivity Notification- In Box ltem(s) 

Help! 

-----Original Message-----
From: cmsadmin@epa.gov [mailto:cmsadmin@epa.gov] 
Sent: Tuesday, September 29, 2015 11:11 PM 
To: Keating, Jim 
Subject: CMS Inactivity Notification- In Box ltem(s) 

Jim Keating: 

The following item(s) in your CMS In Box have not been acted upon for more than 5 days. Please go to 
the CMS webpage for proper action. 

Control Number: AX-15-001-3622 
Control Subject: DRF - Daily Reading File - Follow Up to October 28, 2013 Northwest Environmental 
Advocates' Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington 
From: Bell, Nina 
Task Name: New Assignment 
Sent By: Evelyn Washington 
Sent To: OW-OST-SHPD-RB 
Date Sent: Sep 1 0 2015 
Days Inactive: 18 

Note: This Email was automatically generated. Please do not attempt to respond to it. You can access 
this control at https://cms.epa.gov/cms. Questions or comments concerning CMS should be directed to 
CMS Support at 202-564-4985 or CMS lnformation@epa.gov. 
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pollutants. The petition identified 19 pollutants for which EPA had, at that time. issued new or 
revised recommended 304(a) aquatic life criteria. 1 

EPi~},_ is \\,.ell a\vare of the hazards of toxic chemicals to aquatic species in \1/ashington's \Vaters .. 
particularly those listed as threatened or endangered if for no other reason than EPA's having the 
results of recently-completed ESA consultations on certain toxic criteria in other Region 10 
states. In June, the U.S. Fish and Wildlife Service (FWS) completed a biological opinion on 
EPA's 1996, 1997, and 2005 toxic criteria approval actions f()r Idaho, finding jeopardy for eight 
pollutants (arsenic, copper. lead. nickeL selenium. zinc. cyanide, and mercury) and a low-end 
hardness floor for metals.-' Likewise, the National Marine Fisheries Service (NMFS) recently 
completed its biological opinion on the same Idaho criteria. making a ieooardv conclusion for 
five 'or those pollutants (aisenic, copper, selenium, cyanide, and merc~ury) and the hardness 
floor.·' Refore that NMFS issued a biolo¥ical opinion finding jeopardy for Oregon's cadmium. 
copper. aluminum, and ammonia criteria. Many of the species addressed by the jeopardy 
opinions in Oregon and Idaho are also present in Washington waters. 

Toxics in Puget Sound 

Levels of these and other toxic pollutants are among the reasons that EPA has long been 
concerned about the health of Puget Sound. EPA features the toxic contamination of the 
Southern Resident killer whales. Pacific herring. and harbor seals in Puget Sound on its website 
as evidence of its ongoing concerns about pollution of Washington's waters.5 In 2006. EPA 

1 The pollutants included: acrolein. arsenic, carbaryL cadmium, chromium (III), 
chromium (VI). copper, diazinon, dieldrin, endrin. gamma-BHC (Lindane), mercury, nickeL 
nonylphenol. parathion. pentachlorophenoL selenium, tributyltin. and zinc. NWEA neglected to 
include the then-recently updated recommended aquatic life criteria for ammonia. 78 Fed. Reg. 
52192 (Aug. 22, 2013). 

-' FWS. Biological Opinionfor the Idaho Water Quality Standardsf(Jr Numeric Water 
Quali(v Criteria for Toxic Pollutants, 0 I EIFW00-20 l.J-F-0233 (June 25. 2015 ). 

3 NMFS. Final Endangered Species Act Section 7 Formal Consultation and A1agnuson
Stevens Fishery Conservation and ManaKement Act Essential Fish Habitat Consultationfi>r 
Water Quality Toxics Standardsfor Idaho (May 7. 2014). 

4 NMFS. Jeopardy and Adverse l'vfod{fication of Critical Habitat BioloKical Opinion/or 
the Environmental Protection Agency's Proposed Approval o(Certain Oregon Administrative 
Rules Related to Revised Water Quality Criteriafhr Toxic Pollulants (Aug. 14. 2012). 

5 S'ee EPA, Salish Sea. Southern Resident Killer Whales. http://www2.epa.gov/salish-sea/ 
southern-resident-killer-whales (last visited Aug. 8. 20 15) ('"Recent declines in orca population 
may be linked to threats such as toxic pollution[.]"); EPA. Salish Sea, Toxics in the Food Web: 
Pactfic Herring and Harbor Seals http:/ /www2.epa.gov/salish-sea/toxics-food-web-pacitic
herring-and-harbor-seals (last visited Aug. 8. 2015) ('"PCBs and PBDEs are found in all harbor 
seals of the Salish Sea. but levels are declining. Likewise. levels of PCBs and PDBEs in Pacific 
herring are generally declining or remaining stable. Howev·er. PCBs in herring in southem Puget 
Sound are above levels that may cause negative effects in the food web.''). 
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issued a report on the ecosystem health of the Puget Sound and Georgia Basin.0 The agency 
concluded that the ecosystem indicators of""river, stream and lake quality." "marine species at 
risk." "toxics in harbor seals ... and "'marine water quality'' were all on a downward trajectory. 
Slee id. at 2. EP.{A" focused on the effect of industrial activities and polluted surface runoff of 
metals and organic compounds. noting that killer whales "are some of the most contaminated 
marine mammals in the world because they have bioaccumulated these chemical contaminants 
through the entire food web," and that ''[t]oxic chemical concentrations in Killer Whales and 
contamination of food sources'' are among the reasons the species has been listed under the ESA. 
!d. at 119- I 20.7 Both killer whales and harbor seals were described by EPA as indicators of the 
decline of the Puget Sound Georgia Basin ecosystem. 8 While EPA· s report made passing 

6 EPA, Puget Sound Cieorgia Basin Transboundary Ecmystem Indicator Report (2006) 
available at http://www.epa.gov/pugetsound/pdf!indicators report.pdf (last visited Aug. 8. 2015) 
This report discusses studies reported in 2002, showing that polybrominated diphenyl ethers 
(PBDEs) in harbor seals had increased 1500 percent between I 984 and 2003. findings that EPA 
said were consistent with those of state agencies that have demonstrated "elevated [persistent 
bioaccumulative toxic] contamination of sediments and bottom fishes in the urbanized bays of 
central Puget Sound compared to southern Puget Sound and the Georgia Basin ... /d. at 129. J 3 L 
132. 

7 .)'ee NMFS, Endangered and Threatened Wildlile and Plants: Endangered Statusfhr 
Southern Resident Killer Whales. Final Rule. 70 Fed. Reg. 69903 (Nov. 18. 2005): also see id. at 
69911 (identifying as activities that could result in a violation of ESA section 9 •·take'' 
prohibitions to include "[ d]ischarging or dumping toxic chemicals or other pollutants into areas 
used by Southern Resident killer whales."). The subsequently-designated critical habitat 
includes the waters of Puget Sound. 71 Fed. Reg. 69054 (Nov. 29. 2006). See also. EPA. 
NMFS. Potential Effects ofPBDEs on Puget Sound and Southern Resident Killer Whales A 
Report on !he Technical Workgroups and Poli(y Forum (July 24. 2013 ). available at 
http://wwv.; .eopugetsound.org/sites/ default/fi les/features/resources/PB DEs_ Puget_ Sound_ 
Report. pdf (last visited Aug. 8. 20 15). 

R See. e.g.. EPA. Puget Sound Georgia Basin Eco.'>ystem Indicator Report. Executive 
5,'ummmy Marine Species at Risk (Oct. 2006) availahle at http://www.epa.gov/pugetsound/ 
pdf/Summary_Marine_Species_at_Risk_Indicator.pdf(last visited Aug. 13. 2015) at2 (""The 
Puget Sound Georgia Basin has a long legacy of intensive industrial activities including 
industrial wastewater discharges, mining. pulp and paper mills. oil refineries. and smelting. 
Contamination from these sources is exacerbated by overall polluted surface runoff. 
Contaminants of concern include heavy metals. organic compounds such as polycyclic aromatic 
hydrocarbons (PAHs, carcinogens created through petroleum combustion). t1ame retardants. 
phthalate esters (used in plastics and cosmetics) and polychlorinated biphenyls (PCBs)."). See 
also, EPA, Puget Sound Georgia Basin Eco.SJ'slem Indicator Report, Executire Summary, Toxics 
in Harhor Seals (Oct. 2006) available at http://www.epa.gov/pugetsound/pdf/Summary _ 
Toxics_in _Harbor_ Seals_ Indicator. pdf (last visited Aug. 13. 20 15) at 1 ("A study of Puget 
Sound and Strait of Georgia harbor seal prey showed that the Puget Sound harbor seal food 
basket is seven times more contaminated with PCBs (2. 90 mg/kg lipid) than the Strait of Georgia 
food basket (0.41 mg/kg lipid). Further. PBDE concentrations were almost five times higher in 
the Puget Sound seal food basket. DiiTerences in prey consumed did not explain the differences 
in contamination between the two harbor seal populations. but \vas rather attributed to an effect 
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reference to Washington's water quality standards. it did not discuss their outdated status or their 
regulatory relevance to resolving the pollution problems that EPA identified. /d. at 61, 67. 151. 

Given EP .. A '\s interest in the killer \Vhale~ the agency has no doubt follovved developntents 
pertaining to the factors that may have caused the decline or may be limiting recovery of the 
species, such as toxic chemicals that accumulate in top predators. NMFS' recovery plan for the 
killer whale. t()r example. discusses the whales· vulnerability to accumulation of toxic 
contaminants because of the high trophic level of their prey and their long life expectancy.'' The 
recovery plan noted that "there are questions about whether pem1it requirements and standards'· 
are sufficiently protective. citing the Puget Sound Action Team·s report that "between July 2004 
and June 2006. the Washington Department of Ecology reissued 96 individual NPDES permits 
in the Puget Sound Basin, but stated it was not known if these actions reduced pollutants to the 
Sound." !d. at II-99. The killer whale recovery plan did point to EPA and the Services' national 
plan to improve consultation procedures on water quality standards. id at II-101. but as EPA 
knows, these plans have long failed to materialize and now have been extinguished. NMFS 
identified as a recovery management measure the .. adoption of revised water and sediment 
quality standards based on available infonnation[.]" !d. at V-12. However. such revisions are 
stymied if the Department of Ecology fails to even review the outdated criteria. The state's 
failure leaves no other mechanism than an Administrator's determination to implement this 
management measure. NMFS has not changed its views: in a more recent review of studies on 
the killer whale. N MFS reiterated the importance of''[ w]orking to reduce chemical 
contamination in the whales· habitat and food.'' 10 

EPA must also be aware that a number of biological opinions on federal actions in Puget Sound 
have hifhlighted NMFS' concerns with adverse effects of toxic contaminants on the killer 
whale. 1 NMFS has also raised concerns with the effects oftoxics on salmonids. which are both 

of local contamination within Puget Sound .... Total PCBs in whole bodies of herring from Port 
Orchard and Squaxin (central and southern Puget Sound. respectively) were continued four to 
nine times higher than those from the Georgia Basin (Denman Island). The elevated levels of 
PCBs in Puget Sound herring are similar to levels measured in herring from the Baltic Sea. one 
of the more highly contaminated marine ecosystems in the world."). 

9 NMFS, Recovery Planfhr Southern Resident Killer TYhales (Orcinus orca) (Jan. 17. 
2008). avai /able at http://www. westcoast. fi sheries.noaa.gov/publications/protected _species/ 
marine _mammals/killer_ whales/esa _ status/srk w-recov-plan. pdf (last visited Aug. 12. 20 15) at 
Il-88. 

Ju NMFS. Southern Resident Killer ft'hales: 10 Years o(Research & Conservation (June 
2014 ), available at http://wvvw.nwfsc.noaa.gov/news/fcatures/killer _whale _report/pdfs/ 
bigreport62514.pdf (last visited Aug. 12. 20 15) at 1 0. 

11 See. e.g.. NMFS. EndanRered Species Act Section -:Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat 
Consultation fin· the on-going National Flood Insurance Program carried out in the Puget 
Sound area in rVashington S'tate. HUC · 1 7110020 Puget Sound (Sept. 22. 2008 ). m·ailahle at 
http://www.fema.gov/media-library-data/20 130726-1900-25045-9907/nfip_biological_ opinion_ 
puget_ sound.pdf (last visited Aug. 8. 2015 ). See id. at 42-43 ( .. Many types of chemicals are 
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killer whale prey and themselves ESA-listed. 12 

Likewise. EPA's role in the Puget Sound Partnership, a national estuary program administered 
by the age11cy under section 320 of the C\1,1 A~ suggests it is likely vvell acquainted vvith the 
Washington Department ofFish & Wildlife's work that has highlighted ··Puget Sound's physical 
geography and patterns of water movement [that] may exacerbate the problem of toxics in its 
organisms'' and the "biological isolation of its resident fish and shellfish. potentially increasing 
their risk of exposure to toxic contaminants.'' 13 

Toxics in Stormwater Discharges 

EPA must also be well aware of a considerable amount of information about toxic loading in 
Puget Sound from stormwater. much of which is regulated under NPDES permits for which EPA 
retains oversight. For example. as a member of its steering committee. EPA certainly knows 
about Ecology's 2009-2010 study of toxic loading to Puget Sound that was intended to ·'help 
guide decisions about how to most effectively direct resources to reduce toxic contamination in 

toxic when present in high concentrations, including organochlorines. polycyclic aromatic 
hydrocarbons ( PAHs). and heavy metals .... Organochlorines are also highly fat soluble. and 
accumulate in the fatty tissues of animals ( 0 ·Shea 1999. Reijnders and Aguilar 2002). 
Bioaccumulation through trophic transfer allows relatively high concentrations of these 
compounds to build up in top-level marine predators, such as marine mammals (O'Shea 1999). 
Killer whales are candidates for accumulating high concentrations of organochlorines because of 
their high position in the food web and long life expectancy (Ylitalo et al. 2001. Grant and Ross 
2002). Their exposure to these compounds occurs exclusively through their diet (Hickie et al. 
2007). High levels of persistent organic pollutants such as PCBs and DDT are documented in 
[Southern Resident Killer Whales] (Ross et al. 2000. Ylitalo et al. 2001 ). These and other 
chemical compounds have the ability to induce immune suppression. impair reproduction. and 
produce other adverse physiological effects. as observed in studies of other marine mammals 
(review in NMFS 2008). Immune suppression may be especially likely during periods of stress 
and resulting weight loss. when stored organochlorines are released from the blubber and 
become redistributed to other tissues (Krahn et al. 2002).'") 

12 !d. at 98 ("Sediments washed from the urban areas and deposited in river waters 
include trace metals such as copper, cadmium. zinc, and lead (California State Lands 
Commission 1993). Pollutant loading in surface water is widely attributable to urban stormwater 
runoff .... Water temperature, turbidity, dissolved oxygen. pH. nutrients, and toxic 
chemicals/metals also affect water quality and the ability of surface waters to sustain listed 
salmonids .... [W]hen exacerbated by storm water runoff. the acceptable range of these factors 
can be exceeded, altering or impairing biological processes and adversely impacting salmonids 
(Spence et al. 1996 ) .... [T}he weight of evidence suggests that adult coho salmon. which enter 
small urban streams following fall storm events. are acutely sensitive to non-point source 
stonnwater runoff containing pollutants that typically originate from urban and residential land 
use activities."). 

"WDF&W, Toxic Contaminants in Puget Sound Fish and She/(fish. http://wdfw.wa.gov/ 
conservation/research/projects/marine_toxics/ (last visited Aug. 8. 2015 ). 
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Puget Sound. 1
-1 EPA must have known that Ecology compared the toxics data to outdated 

numeric criteria it had adopted in 1992. 15 Similarly. a more recent 2015 study to establish a 
baseline of data on municipal storm water quality and to identify chemicals of interest in 
storn1vvater also used \l/ashington .. s outdated aquatic life criteria. 16 Other toxics loading 
information routinely shows up in NMFS consultations pertaining to activities in Puget Sound. 
For example. a 201 I biological opinion commented: 

The Washington State Department of Ecology estimates that Puget Sound 
receives between 14 and 94 million pounds of toxic pollutants per year. which 
include oil and grease. PCBs, phthalates. PBDEs, and heavy metals that include 
zinc. copper and lead (Washington Department of Ecology 2010). Several urban 
embayments in the Sound have high levels of heavy metals and organic 
compounds (Palsson et al. 2009). About 32 percent of the sediments in the Puget 
Sound region are considered to be moderately or highly contaminated (Puget 
Sound Action Team 2007). though some areas are undergoing clean-up 
operations that have improved benthic habitats (Puget Sound Partnership 201 O).l7 

Likewise, given its concerns about Puget Sound stormwater. EPA undoubtably is familiar with a 

l-l Ecology, Focus on PuRe! Sound. Toxics in swj'ace rwu?ff!o PuRel S'ound (May 2011) 
at 1, available at https://fortress.wa.gov/ecy/publications/SummaryPages/11 03025.html (last 
visited Aug. 8. 201 5). 

15 Ecology. Control ofToxic Chemicals in PuRe! Sound: Phase 3 Data and Load 
Estimate.\· (April 2011 ), available at https://fortress.wa.gov/ecy/publications/documents/ 
1103010.pdf(iast visited Aug. 12, 2015). The study compared data to Washington aquatic life 
criteria for cadmium, copper, lead, mercury. zinc, total PCBs. and DDT. !d. at 46-56. Similarly. 
its conclusions are based on the criteria: ""Stormwater runotT particularly from commercial/ 
industrial subbasins. did not meet water quality criteria or human health criteria for several 
parameters. These include dissolved copper. lead. and zinc; total mercury; total PCBs; 
bis(2-ethylhexyl) phthalate: several carcinogenic PAHs: and one pesticide." /d. at xix. 

16 Ecology. Western Washington NPDES Phase I S'tormwater Permit. Final ,)'8.D Data 
Characterization 2009-2013 (Feb. 20 I 5 ). available at https ://fortress. wa.gov /ecy /publications/ 
publications/150300I.pdf (last visited Aug. I 2. 20 I 5). at 3 7: 12- I 3 (''Across all four land uses. 
copper. zinc. and lead were-more often than not-found to exceed (not meet) water quality criteria 
(Table ES-1 ). Dissolved zinc and copper in stormwater samples exceeded acute aquatic life 
criteria in 36% and 50% of the samples. respectively, over the three years of data. Mercury and 
total PCBs exceeded chronic aquatic life criteria in I 7% and 41% of the samples. respectively.··) 

17 NMFS, Endangered Species Act Section 7(a)(2) Biological Opinion and Magnuson
Stevens Fishe!J' Conservation and Management Act Essential Fish Habitat Consultation 
Evaluation (~l2010-2014 Pugel Sound Chinook Harvest Resource ManaJ!,ement Plan under Limit 
6 ofthe -/(d) Rule Impacts ofProRrams Administered hy the Bureau of/ndian AfFairs that 
Support Puget Sound Tribal Salmon Fisheries (May 24. 201 I). available at https://pcts.nmfs. 
noaa.gov/pcts-web/dispatcher/trackable/NWR-20 10-605 I '?overrideUserGroup=PUBLIC &reterer 
=%2fpcts-web%2fpublicAdvancedQuery.pcts%3fsearchAction%3dSESSION~SEARCH (last 
visited on Aug. 13. 20 15) at 94. 
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number ofNMFS biological opinions pertaining specifically to toxic pollutants from this source. 
as well as the scientific studies on which these opinions are based. For example. in its 2008 
consultation on the National Flood Insurance Program in Puget Sound. see fn. 11. NMFS 
highlighted the adverse effects of pollutants in stormvvater~ noting that~ 

recent occurrences of pre-spawn mortality (PSM) in coho salmon have heightened 
our concern with stormwater quality .... adult coho salmon. which enter small 
urban streams following fall storm events. are acutely sensitive to non-point 
source stormwater runoff containing pollutants that typically originate from urban 
and residential land use activities .... a growing body of science ... suggests it is 
likelv that other salmonids. includinu listed salmonids. exoerience sub-lethal 
imp~cts from pollutants found in sto~mwater. ' 

Id. at 98: see also id. at 98-99 (floodplain development increases pollution loading from 
storn1water and stornnvater pollution contaminates sediments affecting salmonids). NMFS 
raised these same concerns in earlier consultations for federally-funded transportation projects.' 8 

For example. a 2007 biological opinion addressed the regular discharge of"high concentrations 
of heavy metals (e.g. copper. lead. zinc) that exceed acute toxicity standards:· as well as river 
sediments contaminated with a wide range of pollutants. which ·'create lethal and sublethal 
effects to salmonids[.r Id. at 18, 23 (specifically calling out copper levels that are "sufficient to 
inhibit salmonid olfaction" and zinc levels exceeding the threshold at which fish .. lose their 
predatory avoidance behavior.''); see also id. at 29-34 (discussing lethal and sublethal effects to 
salmonids from water quality degradation within urbanized \Vatersheds in the Puget Sound). As 
EPA knows. these pollutants are among those for which Washington has not updated its aquatic 
lite criteria for over two decades. 

EPA itself has been sufficiently concerned about toxic storm water discharges to Puget Sound of 
these same pollutants to take regulatory actions against sources. ln a 2013 news release. EPA 

18 See NMFS, Endangered Species Act S'ection 7 Formal Consultation and 
Magnuson-Stevens FishetJ' Conservation and .Management Act Essential Fish Habitat 
Consu/tationfiJr Interstate -105 State Route 169 to interstate YO Congestion Relief Renton to 
Bellevue Improvement, King County, Washington. (6th Field HUCs. 171100120302. Cedar Rirer 
and 171100120106, Lo-wer Cedar River) (Jan. 3, 2007). available at https://pcts.nmfs.noaa.gov/ 
pets-web/di spatcher/trackable/NWR-2006-1454 ?override U serGroup=PUBL I C&referer=%2fpcts 
-web%2fpublicAdvancedQuery .pcts%3fsearchAction%3dSESSION _SEARCH (last visited Aug. 
9, 2015): see also NMFS. Endangered Species Act Section 7 Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat 
Consu/tationfhr Interstate -105 Congestion Relieland Bus Rapid Transit Projects- Renton 
Nickeiimprcwemenl. King County, Washington. (HUC 171100130399, Lo>rer Green River and 
171100120106, Lower Cedar River) (Sept. 20. 2006), available at https://pcts.nmfs.noaa.gov/ 
pets-web/dispatcher/trackable/NWR-2005-6240?override U serGroup=PUB LI C &referer=%2fpcts 
-web%2fpublicAdvancedQuery.pcts%3fsearchAction%3dSESSION_SEARCH (last visited Aug. 
13, 20 15); id. at 28-35 (discussion of metals· adverse effects to aquatic species): id. at 29 
("When they compared their results to the acute EPA Water Quality Criteria for dissolved 
copper (13 )lg/L for I 00 mg/L hardness). Baldwin et al., (2003) determined that a one-hour 
discharge at the acute EPA Water Quality Criteria could be expected to cause up to a 50 percent 
loss of sensory capacity among coho salmon in freshwater habitats."). 
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wrote about its enforcement actions against four companies for discharging industrial stormwater 
to Puget Sound waterways. 1 '~ Charged with violations ofNPDES permits or the Clean Water 
Act together the sources had discharged the following pollutants: copper. zinc. mercury, arsenic. 
cadmiun1, and lead, all but one of v~vhich are subjects of 1'-~\1/EA .. s petition. EPA "s release stated 
that ''[t]hese pollutants harm the Puget Sound ecosystem and marine life, .. but it has apparently 
not see tit to ensure that the aquatic life criteria that are the basis for the eft1uent limits in the 
violated permits themselves provide sufficient protection. even in light of overwhelming 
evidence that they do not. 

Of course, stonnwater and other sources of toxic pollutants are a statewide concern. not limited 
to Puget Sound. EPA likelv is aware of. for examole. the consultation on the Salmon Creek 
Interci1ange project in Clark County. 20 In that bioiogical opinion. NMFS highlighted its 
concerns about copper and zinc, pointing out. inter alia. the unprotectiveness of Washington· s 
criteria: 

[w]hen they compared their results to the acute U.S. Environmental Protection 
Agency (EPA) Water Quality Criteria for dissolved copper ( 13 ~tg/L for 100 
mg/L hardness), Baldwin et al., (2003) determined that a one-hour discharge at 
the acute EPA Water Quality Criteria could be expected to cause up to a 50 
percent loss of sensory capacity among coho salmon in freshwater habitats. 

!d. at 21. NMFS also expressed concern that avoidance of chemical plumes could force fish to 
leave refugia. citing studies of observed avoidance response to copper at 0.1 ~g/L (hardness of 
90 mg/L ), and going on to say that 

EPA ( 1980) also documented avoidance by rainbow trout fry of copper 
concentrations as low as 0.1 ~g/L during a 1 hour exposure, as well as a Lethal 
Concentration at which 10 percent of the smolts exposed to 7.0 ~tg/L for 200 
hours died. and a LC 10 for juveniles in the swim-up stage exposed to 9.0 ~g/L for 
200 hours. 

!d. NMFS concluded that "[a]t 10 ~g/L, a concentration which will regularly occur in outfall 
effluent, responsiveness was reduced by 67 percent within 30 minutes, an exposure time that is 
less than typical discharge times for BMP outfalls.'' !d. Similarly. in that same opinion. NMFS 
discussed avoidance by salmonids of zinc. noting that ·'sublethal effects occur at concentrations 
approximately 75 percent less (5.6 ~g/L) than lethal ctlects (24 pg/L) (EPA 1980: Hansen. et al. 

19 EPA. EPA fiJcusing on industrial stormwater compliance. targeting a serious threat to 
Puget S'ound H'ater quali(v (Aug. 26, 2013 ). http://yosemite.epa.gov/opa/admpress.nsf!O/ 
ODD4BD2F905BCAE885257BD3006EA57B (last visited Aug. 13. 20 15). 

20 NMFS, Endangered Species Act Section 7 Formal ( 'onsultation and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Hahitat Consultationfor the Salmon 
Creek ln!erchange improvement Project. Clark County. Washington. (6th Field HUCs, Salmon 
Creek J708000!0901) (March 20, 2009). availahle at https://pcts.nmfs.noaa.gov/pcts-web/ 
dispatcher/trackable/NWR-2008-1199?overrideUserGroup=PUBLIC&referer=%2fpcts-web%2f 
publicAdvancedQuery.pcts%3fsearchAction%3dSESSION_SEARCH (last viewed Aug. 20. 
2015). 
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2002). Even relatively low concentrations (5.6 J..lg/L established for juvenile rainbow trout) 
resulted in avoidance of the plume.'' !d. The NMFS thresholds for copper (2.0 ~tg/1 over 
background levels of3.0 J..lg/L or less) and zinc (5.6 Jlg!L over background zinc concentrations 
bet\veen 3.0 ~tg/L and 13 f.lg/L) \vere also cited in 2013 con1n1ents by 1'JI\1FS on a draft 1'-JPDES 
pem1it for an industrial discharge to the Columbia River. along with comments on other toxic 
pollutants.21 

'"' 

None of this should be surprising. NMFS provided EPA with its scientific rationale concerning 
copper many years ago. 22 In a Jetter commenting on a proposed industrial stormwater general 
permit for over l, 100 industrial facilities in Washington State. NMFS reminded EPA of its 
oversil!ht role in oermittinl! and oointed out that NMFS had oreviouslv brouuht the same issues 
to EPA's attentio~ regarding EPA's proposed issuance of th~ national multi-'Sector general 
pem1it for storm water discharges.23 Highlighting copper. NMFS attached a copy of its 2007 
technical white paper on applying a benchmark concentration for dissolved copper. NMFS 
noted to EPA that "[t]he paper concludes that benchmark concentrations (calculated using EPA 
methodology) ranging from 0.18 to 2.1 J..lg/L of dissolved copper in fresh water result in 
reductions of9 to 57 percent in predator avoidance by juvenile salmon." !d. at 2Y The 

21 5)ee NMFS. Letter from Kim Kratz. Assistant Regional Adminstrator West Coast 
Region/Oregon and Washington Coastal Area Office to Shingo Yamazaki. Industrial Section. 
Washington Department ofEcology. Re: Weyerhauser NPDES Concerns. Pennit WA-0000124 
(Dec. 20, 2013). 

22 See Letter from Steven W. Landino. Washington State Director tor Habitat 
Conservation. NMFS, to Mike Gearheard. Director Office of Water and Watersheds. EPA 
Region 10 (May 4, 2007). available at http://www.ecy. wa.gov/programs/w·q/stormwater/ 
industrial/iswgpdraftpubcom/2007 /nmfs.pdf (last viewed Aug. 24, 20 15). We note that the 
Washington Department of Ecology is also clearly aware of this document as it was submitted as 
a comment during the 2007 public comment period. See Ecology. Water Quality. Industrial 
Stormwater General Pennit. Historical Information. available at http://www.ecy.wa.gov/ 
programs/wq/stormwater/industrial/iswgpdraftpubcom/2007 /nmfscopper2.pdf (last viewed Aug. 
24, 2015). 

23 See Letter from Angela Somma. Chie( Endangered Species Division. NMFS to James 
A. Hanlon. Director Office of Wastewater. EPA. Re: Docket ID No. OW-2005-0007 (Feb. 15. 
2006) available at http://www.ecy.wa.gov/programs/wq/stormwater/industriall 
iswgpdraftpubcom/2007/nmfs3.pdf (last viewed Aug. 24. 2015). 

24 For EPA's better understanding of the role of copper in suppressing predator avoidance 
behavior. we have attached a short video. See Salmon fry with copper video (obtained from 
NMFS ). The video shows two tanks with salmonid fry. one with zero copper and with copper at 
a concentration of 10 ~g/1. At the point when the light in the top center of the screen changes 
from green, for "before alarm odor." to red. "alarm odor added:· indicating the presence of a 
predator. the fry in the copper-free tank can be observed taking immediate predator avoidance 
response action. namely by ceasing all movement. The fry in the copper-contaminated tank 
continue swimming rapidly. obvious to the need to respond to the threat of a predator. 
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technical paper25 cited a ·'large body of scientific literature·· that has shov.n that fish behaviors 
can be disrupted at concentrations of dissolved copper in a range that ''fall[ s 1 within the range of 
other sublethal endpoints affected by [dissolved copper] such as behavior. growth. and primary 
production'\ \Vhich is 0.75-2.5 flg/L.~' !d. at ix. 1'J1\1FS also cited copper'ls adverse et1"ects on 
salmonid disease and stress resistance. I d. at 31-32. Finally. the technical paper made clear the 
regulatory ramifications of Washington"s inadequate aquatic life criteria for copper: 

Point and nonpoint source discharges from anthropogenic activities frequently 
exceed these [NMFS] thresholds by one. two. and sometimes three orders of 
magnitude, and can occur for hours to days. The U.S. Geological Survey ambient 
monitorim! results for r dissolved coooerl reoresentint! 811 sites across the United 
States det~cted concentrations rangi'rtg I ::_5 ( j.lg/L. w~h a median of 1.2 j.lg/L. 
Additionally, typical [dissolved copper] concentrations originating from road 
runoff from a California study were 3.4-64.5 j.lg/L. with a mean of 15.8 j.lg/L. 
Taken together, the information reviewed and presented herein indicates that 
impairment of sensory functions important to survival ofjuvenile salmonids is 
likely to be widespread in many freshwater aquatic habitats. Impairment of these 
essential behaviors mav manifest within minutes and continue for hours to davs 
depending on concent(ation and exposure duration. Therefore, [dissolved copper] 
has the potential to limit the productivityand intrinsic grov.th potential of wild 
salmon populations by reducing the survival and lifetime reproductive success of 
individual salmonids. 

ld. at x. NMFS concluded that "more than minor detrimental effects on salmon and their prey 
base will occur"' from the proposed issuance of the Washington industrial stormwater permit. 
Letter, supra n. 22, at 2. Subsequently. in 2008. NMFS again \>vTote EPA concerning the draft 
permit and again highlighting the hazards of copper and zinc and reminding EPA of its 
obligations under the Endangered Species Act. NMFS pointed to the inadequacy of the 
Washington water quality standards, concluding that it expected to ''engage in further 
discussions that should help inform both national water quality standards and state water quality 
standards. We expect that consultation to consider not only copper but also other heavy metals 
of concern."-'6 Finally, the next year. NMFS again wrote EPA. exhibiting even greater 
frustration : 

25 NMFS, An Overriew <~lSensory Effects on Juvenile Salmonids Er:posed to Dissolved 
Copper: Applying a Benchmark Concentration Approach to Evaluate Sublethal Neurobehaviural 
Toxicity-, NOAA Technical Memorandum NMFS-NWFSC-83 (Oct. 2007), available at 
http://,\,ww.nmfs.noaa.gov/pr/pdfs/consultations/copper _salmon_ nmfsnwfsc83 .pdf (last viewed 
Aug. 20. 2015). 

26 Letter from Steven W. Landino. Washington State Director tor Habitat Conservation. 
NMFS. to Mike Gearheard. Director Office of Water and Watersheds. EPA Region 10 (Jan. 10. 
2008) available at http://www.ecy. wa.gov/programs/wq/stormwater/industrial/ 
iswgpdraftpubcom/jan2008/noaa.pdf (last viewed Aug. 24. 20 15) at 2: see also id., Attachment 
A at 1 (noting etTects of zinc occur at 10 to 20 times lower than the pern1it benchmarks and that 
effects of copper for dischargers to impaired waters would be 3.5 and 14 times higher than levels 
at which copper and zinc cause adverse effects to salmon. respectively). 
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We have identified in the past through meetings, c-mails, and correspondence 
(between NMFS. EPA and Ecology) our concerns about copper and zinc levels 
allowed by this permit. Adverse effects of dissolved copper and zinc on listed 
sahnon occur at very" 1ov~v-Ievels (values rangi11g fron1 0.18 to 2.1 JJ.g/L. in 
freshwater for copper (Hecht et. al. 2007) and at 5.6 11g/L in freshwater for zinc 
(Sprague 1968)). Adverse effects of copper include interference with fish sensory 
systems and important behaviors that underlie predator avoidance, juvenile 
growth and migratory success. These effects occur at pollutant levels that are 6 to 
77 times lower than the proposed benchmark level for total copper ( 14 11g/L ). 
Similarly. adverse effects of zinc include altered behavior. blood and serum 
chemistrv. imoaired reoroduction. and reduced growth. These effects occur at 
pollutant leveis that ar~ 35 and 45 times lower than the proposed total zinc 
benchmark levels (200 11g/L for Westem Washington and 255 11g/L for Eastem 
Washington). In addition. the proposed benchmark level for zinc in this permit 
(200 and 255 11g/L total Zn) is higher than the level proposed for the 2007 
Industrial permit (115 Jlg/L total Zn). We do not believe these proposed 
benchmark levels avoid more than minor detrimental effects to listed salmon and 
steel head. 

Given that copper has adverse effects on listed fish at very low levels. we are 
surprised that Ecology has proposed in this permit to eliminate the requirement 
for facilities to conduct monitoring for copper when zinc benchmarks arc 
exceeded in stormwater discharges. Instead Ecology is proposing to use total zinc 
as the representative metal for core sampling and apply copper sampling 
requirements to only 5 sectors of industrial facilities. With the proposed 
benchmark level for zinc set at a level that does not provide protection necessary 
for salmon growth and survival, and with copper being identified as a widespread 
pollutant in industrial facilities. we do not believe using zinc as a surrogate of 
copper and limiting copper monitoring to 5 sectors will adequately protect listed 
salmon.27 

As EPA knows. it has not completed consultation with NMFS. or with U.S. Fish and Wildlife 
Service on national recommended criteria and it has taken no action to consult on. let alone 
revise. Washington's water quality criteria for the protection of aquatic life trom toxic 
pollutants. 

Sediment Contamination Regulation 

Finally. as EPA knows. sediment contamination by toxic pollutants is a serious problem in Puget 
Sound and throughout the state. New and revised aquatic life criteria play an impo11ant role in 
ensuring that Washington ·s sediment quality program works to protect aquatic life. Just as in the 
CWA. Washington's sediment management standards require an annual review and triennial 

27 Letter from Steven W. Landino. Washington State Director for Habitat Conservation. 
NMFS to Mike Gearheard, Director Office of Water and Watersheds. EPA Region l 0 (July 15. 
2009) available at http://www.ecy .wa.gov/programs/wq/stonnwater/industrial/ 
iswgpdraftpubcom/june2009/noaa.pdf (last viewed Aug. 24, 2015) at 1. 
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updating. S'ec WAC 173-204-130(6). When evaluating the need for '"necessary revisions." 
Ecology is required to consider. inter alia, "[ n Jew state or federal laws which have established 
environmental or human health protection standards applicable to surface sediment." WAC 
173-204-130(7), (7)(d). Tl1is vvould i11clude nevv and revised aquatic life criteria adopted or 
approved by EPA. These sediment quality criteria address many of the pollutants for which EPA 
had new or updated national recommended 304(a) criteria since 1992, as discussed at page 59 of 
NWEA 's 2013 petition.28 In addition, new or revised aquatic life criteria. were they adopted by 
or for Washington. could be considered "requirements in other applicable la\vs·· that set both the 
clean-up screening levels and sediment clean-up objectives used to establish upper and lower 
limits of clean-up standards. See W AC173-204 -560(3 )(iv). 4(iv). EPA ·s action to update 
Washington's aquatic life criteria would thus have a significant beneficial impact on the state's 
sediment quality regulations and meeting program goals. 

Conclusion 

In summary. EPA is well aware of the implications of using Washington's outdated aquatic life 
criteria in Clean Water Act regulatory programs and associated efforts to attain and maintain 
water quality to protect designated uses in Washington's waters. As our 2013 petition made 
clear, using these out-of-date aquatic life criteria for section 303(d) water quality assessments. 
NPDES discharge permits. Total Maximum Daily Load (TMDL) clean-up plans. and other 
regulatory actions is reprehensible. particularly given the importance of restricting toxic 
pollutants to allow tor the recovery of threatened and endangered species. 

Once again. we urge you to grant our petition to update and revise Washington's aquatic life 
criteria. 

Sincerely. 

Nina Bell 
Executive Director 

cc: Ken Kopocis, Deputy Assistant Administrator tor Water 
Betsy Southerland. Director. Office of Science and Technology 
Sara Hisel-McCov, Director, Standards and Health Protection Division 
Betsy Behl, Dire~tor. Health and Ecological Criteria Division 
Dennis McLerran, Regional Administrator Region 10 (attachments by mail) 
Dan Opalski, Director. Region 10 Office of Water and Watersheds 
Angela Chung. Manager, Region 10 Water Quality Standards Unit 

c8 See WAC 173-204-320 (marine sediment quality standards established for pollutants 
such as copper, zinc, lead. cadmium, chromium): WAC 173-240-420 (same for sediment impact 
zone maximum criteria); WAC 173-204-562 (same tor marine sediments cleanup objectives and 
cleanup screen levels chemical criteria); WAC 173-204-563 (same tor freshwater sediment 
cleanup objectives and cleanup screening levels chemical criteria). 
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Attachments (on compact disk): 

1. FWS, Biological Opinionfhr the Idaho Water Quality S'tandardsfiJr A"umeric Water 
Quali(v ()~fteriLz ~fOr 10xic Pollutanls, 0 I Ell~ffl{}{)-20 1-1-~~-0233 ( Jtinc 25. 20 15)~ 

2. NMFS, Final Endangered Species Act Section 7 Formal Consultation and Magnuson
Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation 
fiJr Water Qualit_v Taxies Standards{or Idaho (May 7. 2014). 

3. NMFS .. lelJpardy: CJI1d Adverse l'vfo{]~jiccttion (~j·( 1

ritica/ Hclhi/(J/ Biologiclll (Jpinion./(Jr 
the Environmental Protection Agency's Proposed Apprm·al r~lCertain Oregon 
Administrative Rules Related to Revised Water Quality Criteriafhr Toxic Pollutants 
(Aug. 14. 2012). 

4. EPA. Puget So~nd Georgia Basin Transboundary Ecmystem Indicator Report (2006) 
5. EPA. NMFS. Potential Ef}ects r~f PBDEs on Puget Sound and Southern Resident Killer 

"1-Vhales A Report on the Technical Workgroups and Policy Forum (July 24. 2013) 
6. EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Erecutive SumnWIJ' 

Marine Species at Risk (Oct. 2006) 
7. EPA. Pugel Sound Georgia Basin Eco,\ystem Indicator Report, Executive Summw)'. 

Toxics in Harbor Seals (Oct. 2006) 
8. EPA, Salish Sea, Southern Resident Killer Whales 
9. EPA, Salish Sea, Toxics in the Food Web: PacUh· Herring and Harbor Seals 
10. NMFS. Recovery Plan/or Southern Resident Killer Whales (Orcin us orca) (Jan. 17. 

2008) 
11. NMFS. Southern Resident Killer Whales: 10 Years o{Research & Conservation (June 

2014) . 
12. NMFS. Endangered Species Act Section 7 Formal ('onsultation and /vfagnuson-Stevens 

Fishery Conservation and Managemenl Act Essential Fish Habitat Consultation for the 
on-going National Flood Insurance Program carried out in the Puget Sound area in 
Washington State. HUC 17110020 Puget Sound (Sept. 22. 2008) 

13. WDF&W, Toxic Contaminants in Puget Sound Fish and Shellfish 
14. Ecology. Focus on Puget Sound. Toxics in surface runo{fto Puget Sound (May 2011) 
15. Ecology. Control o{Toxic Chemicals in Puget Sound: Phase 3 Data and Load Estimates 

(April2011) 
16. Ecology, Western Washington NPDES Phase I Slormwater Permit. Final S8.D Data 

Characterization 2009-20I3 (Feb. 20 15) 
17. NMFS. Endangered Specie.s· Act Section 7(a}(2) Biological Opinion and Magnuson

Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation 
Evaluation of2010-20l.f Puget Sound Chinook Harvest Resource Management Plan 
under Limit6 ofthe .f{d) Rule Impacts o/Prowams Administered by the Bureau ol 
Indian Affairs that Support Puget Sound Tribal Salmon Fisheries (May 24. 2011) 

18. NMFS. Endangered Species Act ,','ection 7 Formal Consultation and ,\iagnuson-S'terens 
Fishery Conservation and A1anagement Act Essential Fish Habitat Consultation for 
Intert·;tale -105 State Route 169 to Interstate 90 Congestion Relief- Renton to Bellevue 
Improvement, King Count)'. Washington. (6th Field HUCs, 17Il00120302. Cedar River 
and 171100120106, Lower Cedar River) (Jan. 3. 2007) 

19. NMFS. Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishel}' Conservation and Management Act Essential Fish Habitat Consultation/or 
Inter.<;tate 405 Congestion Reliefand Bus Rapid Tran...,·it Projects - Renton Nickel 
Improvernent, King County, Washington. (HUC. I7J 100130399. Lower Green River and 
171100120I06. Lower Cedar River) (Sept. 20. 2006) 
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20. 

21. 

22. 

24. 

25. 

26. 

27. 

28. 

EPA, EPA focusing on industrial stormwater compliance. targeting a serious threat to 
Puget Sound water quality (Aug. 26. 2013) 
NMFS. Endangered Species Act Section 7 Formal Consu!ralion and Afagnuson-Stevens 
;cislter;) C~lon.)·erva/ion and lavfanct~en1enl ~4ct l!;ssentia/117ish l-fahiiLll (~lf>JtsulttJtio;t.fi>r the 
S'a/mon Creek Interchange Improvement Project. Clark Coun(v. Washington. (6th Field 
HUCs, Salmon ('reek I 708000 I 090 I) (March 20. 2009) 
NMFS, Letter from Kim Kratz. Assistant Regional Adminstrator West Coast 
Region/Oregon and Washington Coastal Area Office to Shingo Yamazaki. Industrial 
Section. Washington Department of Ecology. Re: Weyerhauser NPDES Concerns. 
Pennit WA-0000124 (Dec. 20, 2013) 
NMFS. An Overview o{Sensorv Effects on .Juvenile Salmonid\· Emosed !0 Dissolved 
Copper: Applying a B~nchmark c':~ncentration Approach to Evah~ute Sublethal 
Neurobehavioral Toxicity. NOAA Technical Memorandum NMFS-NWFSC-83 (Oct. 
2007) 
Letter from Steven W. Landino. Washington State Director for Habitat Conservation, 
NMFS. to Mike Gearheard. Director Office of Water and Watersheds. EPA Region 10 
(May 4. 2007) 
Letter from Angela Somma. Chief, Endangered Species Division. NMFS to James A. 
Hanlon, Director Office of Wastewater. EPA. Re: Docket ID No. OW-2005-0007 (Feb. 
15, 2006) 
Letter from Steven W. Landino. Washington State Director for Habitat Conservation. 
NMFS, to Mike Gearheard, Director Office of Water and Watersheds. EPA Region l 0 
(Jan. 10. 2008) 
Letter from Steven W. Landino. Washington State Director for Habitat Conservation. 
NMFS to Mike Gearheard, Director Office of Water and Watersheds. EPA Region 10 
(July 15. 2009) 
Salmon fry with copper video (obtained from NMFS) 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 
Hisei-iviccoy, Sara[Hisei-ivicCoy.Sara@epa.gov]; Fieisig, Erica[Fieisig.Erica@epa.gov] 
Buffo, Corey 
Mon 3/13/2017 5:29:52 PM 
Issue paper for WA and FL 

Attached is an issue paper that Mike could use in seeking concurrence from David Schnare on 
the FL and W A denials. We understand something similar may have already gone up their 
channels this morning. 

For an email you might excerpt the first part of the attached: 

EPA received two lawsuits alleging that the Agency unreasonably delayed responding to 
petitions filed under the Administrative Procedure Act (APA), asking EPA to establish new 
water quality standards (WQS) via federal mlemaking in Florida and Washington. We would 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

i ! 

! Ex. 5 -Deliberative Process i ! ! 
, ! 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Ex.5 -Deliberative Process 
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From: Crk, Tanja 
Location: HQ-Room-WJCW-6124-50pp 
Importance: Normal ................................. . 
Subject: WA Toxic Criteria and i Ex .5-0eliborotiYo Procoss i 
Start Date/Time: Tue 3/7/201~'r!f6(foifP~~c··· ' 
End Date/Time: Tue 3/7/2017 7:00:00 PM 
NWEA v EPA Complaint Feb 21 2017.pdf 
NWEA petition response.pdf 

'?017 -02-15_ WTR Petition for Rulemaking FINAL._PDF_ ---------------------------------------------------------------------, 

~ Ex. 5- Attorney Client . . ---·-·-·-·-·-·-. -·-·- · -·-··-·-·- . -·-··-·-·-·-. ---·-. -·-. -·-·-. -·-. -·-·- ··-·-. -·-· -·-·-··-·-. -·-·-. -·-·· -·-·-·-·-. -·-. -·-·-. -·-·-·-· -·-·-. -·-·-·-·-··-·-·· -· -·-··-·-·· -·-. -·-·-. -·-. -·-· -· -·-·· -·-·-. -·-. -·-·-·-·-- ·-. -·-· --~ 

c~~~~~~~~~~~~~~~~~~~~~~~~-~~~~~~i~~~~~~~T~i.~~-~~x~~~~~~~~~~~~~~~~~J 
Note that this is an EPA (internal) meeting for staff and BCs to discuss two petitions: 1) the complaint by 
NWEA regarding EPAs response (or failure to respond) to the NWEA petition to update the wac for 
taxies in WA and includes a no action reference on arsenic, dioxin, and thallium; and 2) ~--~~:~~-~:~;~:;:;;:;: ·;~~~~::·-! 

c:~:~~~:~-~~-~-~~~~-~(~-~~~~!i~.!~:~~?~!.~~-~ -~-J ·- ·-·- ·- ·-·- ·-·- ·- · - ·- ·- · - ·-·- ·- ·-·- --~ 
r ·-··-·-··-·-· -·-·-·-·-· -·-·-·-· -·· -·-·-·-·-··-·-. -·-·-·-·-. -·-· -·-·-.-·-·-·-· ---·-·· ---·-· -·-·· -·-·-· -·-. -·-·· -·-· -··-·-·· -·-·-. -·-·· -·-·-·-·-·-·-· -·-·-·-·-· -·-·-·-·-----. ---------. -·-· -·-· ---·-·-·-· -·-·-·· -·-. -· -·-·-·-·-·-· -· .. -·-·· -·-! 

Ex. 5 - Deliberative Process ! 
L ____ -··-·-·· _____ .. ___ .-·-.-·-·-··-·-·· -·-·-··---. -·-. -··-·-··-·-·-· -·-··---·· -·-·-··-·-··-·-··-. -·-··-·-··-· -·-.. ___ .. _____ . -·-. -·-··-·-·-··-·-·· -·-·-··-·-··-·-. -·-·--·-·· -·-.-·---. -·-·-· ---··-·-·-·-.-··-·-·· -·-·-. -·-·· -·-. -· -·-··-·-··-·-·-. -·-·· -·-! 
Agenda 
1. Discuss the WA petition from NWEA 

Response to NWEA May 2016. Is there an email record of sending this petition response to Nina? 

r- ·-··- ·-· ·- ·- ·-·---···- ·-··-· - ·-··- ·-· ·- -- ·- ··- ·-· ··- --· -· - - - · ·- --· · ---·-· --- - - --··~ 

2. ! Ex. 5- Deliberative Process ~ 
l ! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--- ·-·- ·-·---·-·- ·-·-·-·-·-·-·-·-·-·_! 
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To: Shapiro, Mike[Shapiro.Mike@epa.gov]; Best-Wong, Benita[Best-Wong.Benita@epa.gov]; 
Campbell, Ann[Carnpbeii.Ann@epa.gov]; Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Lape, 
Jeff[lape .jeff@epa.gov]; Hisei-Mccoy, Sara[Hisei-McCoy .Sara@epa.gov]; Washington, 
Evelyn[Washington.Evelyn@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov]; Keating, 
Jim[Keating.Jim@epa.gov]; Crk, Tanja[Crk.Tanja@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov]; Behl, 
Betsy[Behi.Betsy@epa.gov]; Gallagher, Kathryn[Gallagher.Kathryn@epa.gov]; Strong, 
Jamie[Strong.Jamie@epa.gov]; Opalski, Dan[Opalski.Dan@epa.gov]; Psyk, 
Christine[Psyk. Christine@epa .gov]; Chung, Angela[Chung .Angela@epa.gov]; Szelag, 
Matthew[Szelag.Matthew@epa.gov]; Guzzo, Lindsay[Guzzo.Lindsay@epa.gov] 
Cc: Stern, Allyn[Stern.AIIyn@epa.gov]; Steiner-Riley, Cara[Steiner-Riley.Cara@epa.gov]; Fidis, 
Alexander[Fid is.Aiexander@epa .gov]; Szelag, Matthew[Szelag. Matthew@epa .gov]; Neugeboren, 
Steven[Neugeboren.Steven@epa.gov]; Berol, David[Beroi.David@epa.gov]; Ford, 
Peter[Ford.Peter@epa.gov]; Parikh, Pooja[Parikh.Pooja@epa.gov]; Nalven, 
Heidi[Nalven.Heidi@epa.gov]; Curtin, James[curtin.james@epa.gov]; Sweeney, 
Stephen[Sweeney.Stephen@epa.gov]; Wade, Alexis[Wade.Aiexis@epa.gov]; Zomer, 
Jessica[Zomer.Jessica@epa.gov]; Schroer, Lee[schroer.lee@epa.gov] 
From: Schroer, Lee 
Sent: Wed 3/1/2017 10:41:14 PM 
Subject: New CWA Unreasonable Delay Lawsuit to Respond to Administrative Petition Regarding 
Washington WQS 

On February 21, 2017, the Northwest Environmental Advocates ("NWEA") filed an 
unreasonable delay suit against the Agency in the Western District of Washington. Northwest 
Environmental Advocates v. EPA, No. 2:17-cv-00263 (W.D.Wash.) The unreasonable delay 
alleged is with respect to a petition that NWEA filed on October 28, 2013, and subsequently 
supplemented on August 31, 2015, and February 9, 2016. 

NWEA's petition urged EPA to: 

1. Make an Administrator's determination under CWA § 303(c)(4)(B) that Washington's 
water quality toxics criteria for human health needed to be updated. 

2. Determine that Washington had failed to adopt certain water quality toxics criteria for the 
protection of aquatic life, required pursuant to CWA § 303(c)(2)(B). 

3. Promulgate updated water quality toxics criteria for Washington, for both human health 
and the protection of aquatic life, by rule. 

On March 4, 2016, EPA wrote to NWEA, pointing out that it was in the midst of a rulemaking 
process to potentially promulgate Washington water quality toxics criteria for human health if 
Washington itself did not act first. With respect to aquatic life, EPA noted that it expected 
Washington to turn to aquatic life criteria after the matter of human health criteria had been 
addressed. In that letter, EPA requested NWEA to provide further factual information, intended 
to help the Agency evaluate whether there was a legal obligation or other substantive need for 
EPA to promulgate aquatic life criteria for Washington State. 
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In November, 2016, the Administrator signed a notice of final rulemaking promulgating 144 
human health criteria for Washington waters and EPA took action to approve in part and 
disapprove in part Washington's August 1, 2016 submission of revised human health criteria (45 
approved, 143 disapproved). EPA's final rule did not include criteria for three pollutants 
(thallium, dioxin, and arsenic) due to scientific uncertainties regarding the underlying input 
variables for those pollutants. (Note that in its review of Washington's criteria submittal, EPA 
disapproved the State's arsenic criteria, but took no action on the State's criteria for thallium and 
dioxin). 

On February 21,2016, NWEA: 

1. Responded to EPA's March 4, 2016 request, complaining that EPA's questions were 
"largely rhetorical" and that answering EPA's questions represented "work that Congress 
intended to be done by EPA, the states and the [wildlife] Services," rather than by NWEA. 

2. Filed this unreasonable delay claim against EPA. 

NWEA cites three substantive problems with the status quo, in which EPA has not yet delivered 
its final response to NWEA's 2013 petition: 

1. EPA did not promulgate human health criteria for the full suite of pollutants that NWEA 
requested. NWEA notes the absence of criteria for arsenic, dioxin, and thallium. 

2. Washington has not yet adopted revised aquatic life criteria. 
3. EPA's promulgation of human health criteria did not fully moot out NWEA' s request for 

aquatic life criteria, because in some cases, the EPA-recommended aquatic life criterion for 
a particular pollutant is more stringent than the EPA-recommended human health criterion. 

The complaint asks the court to order EPA to respond the NWEA's petition within 30 days of the 
date of the court's order and award plaintiff attorney fees under EAJA. 

David Berol ofOGC and Alex Fidis of Region 10's ORC are assigned to this matter. If you 
have any questions, they can be reached at (202) 564-6873 and (206) 553-4710, respectiveiy. 
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Lee C. Schroer 

Office of General Counsel (Mail Code 2355A) 

Room 7518C William Jefferson Clinton Bldg North 

Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Tel: 202-564-5476 
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NoRTHWEST ENVIRONMENTAL ADvocATES 

August 31,2015 

Gina McCarthy, Administrator 
U.S. Environmental Protection Agency 
USEPA Ariel Rios Building (AR) 
1200 Pennsylvania Avenue N.W. 
Washington, DC 20004 Certified Mail; Return Receipt Requested 

Re: Follow Up to October 28, 2013 Northwest Environmental Advocates' 
Petition for Rulemaking on Water Quality Criteria for Toxics in the 
State of Washington 

Dear Ms. McCarthy: 

In light of Washington Governor Jay Inslee's July 30, 2015 announcement that his state's 
Department of Ecology will not be submitting new and revised human health criteria to EPA for 
approval, it is likely that EPA is now moving towards a federal promulgation of such criteria in 
accord with its previous commitments to Washington's tribes. It is, therefore, an appropriate 
time for us to remind EPA that it must also step in and address Washington's failure to update its 
aquatic life toxic criteria. As our October 28, 2013 Petition for Rulemaking on Water Quality 
Criteria for Toxics in the State of Washington to you noted, Washington has largely failed to 
adopt new and revised aquatic life criteria for toxics, consistent with the requirements of the 
Clean Water Act (CWA), since it adopted them over two decades ago. 

Despite the state's egregious record of inaction-including for pollutants known to harm species 
listed as threatened or endangered under the Endangered Species Act (ESA) at levels allowed by 
Washington's water quality standards-almost two years have gone by without any 
communication from EPA in response to our petition. For this reason, we are writing to urge 
you to make the determination and engage in the federal promulgation with regard to 
Washington's aquatic life criteria as our petition requested. The need for EPA action certainly 
has not waned since we asked the agency to step in. If anything, the Washington Department of 
Ecology's having just concluded a failed and highly politicized attempt to update its human 
health criteria makes it exceedingly unlikely that the state will soon begin, let alone complete, 
updating its aquatic life toxic criteria. 

NWEA's Petition 

As NWEA' s petition described, with the exception of aquatic life criteria for ammonia, chronic 
marine copper, and chronic marine cyanide, Washington last adopted new or revised numeric 
aquatic life criteria for toxic pollutants on November 25, 1992. That was over 22 years ago. As 
the petition also pointed out, EPA has approved Washington water quality standards at least five 
times since 1992 and each time EPA has failed to determine that Washington's aquatic life 
criteria were inconsistent with CWA section 303(c)(2)(B) for a substantial list of toxic 
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pollutants. The petition identified 19 pollutants for which EPA had, at that time, issued new or 
revised recommended 304(a) aquatic life criteria. 1 

EPA is well aware of the hazards of toxic chemicals to aquatic species in Washington's waters, 
particularly those listed as threatened or endangered if for no other reason than EPA's having the 
results of recently-completed ESA consultations on certain toxic criteria in other Region 10 
states. In June, the U.S. Fish and Wildlife Service (FWS) completed a biological opinion on 
EPA's 1996, 1997, and 2005 toxic criteria approval actions for Idaho, finding jeopardy for eight 
pollutants (arsenic, copper, lead, nickel, selenium, zinc, cyanide, and mercury) and a low-end 
hardness floor for metals. 2 Likewise, the National Marine Fisheries Service (NMFS) recently 
completed its biological opinion on the same Idaho criteria, making a jeopardy conclusion for 
five of those pollutants (arsenic, copper, selenium, cyanide, and mercury) and the hardness 
floor. 3 Before that, NMFS issued a biolo§ical opinion finding jeopardy for Oregon's cadmium, 
copper, aluminum, and ammonia criteria. Many of the species addressed by the jeopardy 
opinions in Oregon and Idaho are also present in Washington waters. 

Toxics in Puget Sound 

Levels of these and other toxic pollutants are among the reasons that EPA has long been 
concerned about the health of Puget Sound. EPA features the toxic contamination of the 
Southern Resident killer whales, Pacific herring, and harbor seals in Puget Sound on its website 
as evidence of its ongoing concerns about pollution of Washington's waters. 5 In 2006, EPA 

1 The pollutants included: acrolein, arsenic, carbaryl, cadmium, chromium (III), 
chromium (VI), copper, diazinon, dieldrin, endrin, gamma-BHC (Lindane), mercury, nickel, 
nonylphenol, parathion, pentachlorophenol, selenium, tributyltin, and zinc. NWEA neglected to 
include the then-recently updated recommended aquatic life criteria for ammonia. 78 Fed. Reg. 
52192 (Aug. 22, 2013). 

2 FWS, Biological Opinion for the Idaho Water Quality Standards for Numeric Water 
Quality Criteria for Toxic Pollutants, OJEIFW00-2014-F-0233 (June 25, 2015). 

3 NMFS, Final Endangered Species Act Section 7 Formal Consultation and Magnuson
Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation for 
Water Quality Taxies Standards for Idaho (May 7, 2014 ). 

4 NMFS, Jeopardy and Adverse Modification of Critical Habitat Biological Opinion for 
the Environmental Protection Agency's Proposed Approval of Certain Oregon Administrative 
Rules Related to Revised Water Quality Criteria for Toxic Pollutants (Aug. 14, 2012). 

5 See EPA, Salish Sea, Southern Resident Killer Whales, http://www2.epa.gov/salish-sea/ 
southern-resident-killer-whales (last visited Aug. 8, 2015) ("Recent declines in orca population 
may be linked to threats such as toxic pollution[.]"); EPA, Salish Sea, Taxies in the Food Web: 
Pacific Herring and Harbor Seals http://www2.epa.gov/salish-sea/toxics-food-web-pacific
herring-and-harbor-seals (last visited Aug. 8, 2015) ("PCBs and PBDEs are found in all harbor 
seals of the Salish Sea, but levels are declining. Likewise, levels ofPCBs and PDBEs in Pacific 
herring are generally declining or remaining stable. However, PCBs in herring in southern Puget 
Sound are above levels that may cause negative effects in the food web."). 
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issued a report on the ecosystem health of the Puget Sound and Georgia Basin.6 The agency 
concluded that the ecosystem indicators of"river, stream and lake quality," "marine species at 
risk," "toxics in harbor seals," and "marine water quality" were all on a downward trajectory. 
See id at 2. EPA focused on the effect of industrial activities and polluted surface runoff of 
metals and organic compounds, noting that killer whales "are some of the most contaminated 
marine mammals in the world because they have bioaccumulated these chemical contaminants 
through the entire food web," and that "[t]oxic chemical concentrations in Killer Whales and 
contamination of food sources" are among the reasons the species has been listed under the ESA. 
!d. at 119-120.7 Both killer whales and harbor seals were described by EPA as indicators of the 
decline of the Puget Sound Georgia Basin ecosystem. 8 While EPA's report made passing 

6 EPA, Puget Sound Georgia Basin Transboundary Ecosystem Indicator Report (2006) 
available at http:! /www.epa.gov/pugetsound/pdf/indicators _ report.pdf (last visited Aug. 8, 20 15) 
This report discusses studies reported in 2002, showing that polybrominated diphenyl ethers 
(PBDEs) in harbor seals had increased 1500 percent between 1984 and 2003, findings that EPA 
said were consistent with those of state agencies that have demonstrated "elevated [persistent 
bioaccumulative toxic] contamination of sediments and bottom fishes in the urbanized bays of 
central Puget Sound compared to southern Puget Sound and the Georgia Basin." !d. at 129, 131, 
132. 

7 See NMFS, Endangered and Threatened Wildlife and Plants: Endangered Status for 
Southern Resident Killer Whales, Final Rule, 70 Fed. Reg. 69903 (Nov. 18, 2005); also see id. at 
69911 (identifying as activities that could result in a violation of ESA section 9 "take" 
prohibitions to include "[ d]ischarging or dumping toxic chemicals or other pollutants into areas 
used by Southern Resident killer whales."). The subsequently-designated critical habitat 
includes the waters ofPuget Sound. 71 Fed. Reg. 69054 (Nov. 29, 2006). See also, EPA, 
NMFS, Potential Effects of PEDEs on Puget Sound and Southern Resident Killer Whales A 
Report on the Technical Workgroups and Policy Forum (July 24, 2013), available at 
http :1 /www. eopugetsound.org/ sites/ default/files/features/resources/PB DEs_ Puget_ Sound_ 
Report. pdf (last visited Aug. 8, 2015). 

8 See, e.g., EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive 
Summary Marine Species at Risk (Oct. 2006) available at http://www.epa.gov/pugetsound/ 
pdf/Summary_Marine_Species_at_Risk_Indicator.pdf(last visited Aug. 13, 2015) at 2 ("The 
Puget Sound Georgia Basin has a long legacy of intensive industrial activities including 
industrial wastewater discharges, mining, pulp and paper mills, oil refineries, and smelting. 
Contamination from these sources is exacerbated by overall polluted surface runoff 
Contaminants of concern include heavy metals, organic compounds such as polycyclic aromatic 
hydrocarbons (PAHs, carcinogens created through petroleum combustion), flame retardants, 
phthalate esters (used in plastics and cosmetics) and polychlorinated biphenyls (PCBs)."). See 
also, EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive Summary, Taxies 
in Harbor Seals (Oct. 2006) available at http:! /www.epa.gov/pugetsound/pdf/Summary _ 
Toxics_in _Harbor_ Seals_ Indicator. pdf (last visited Aug. 13, 2015) at 1 ("A study ofPuget 
Sound and Strait of Georgia harbor seal prey showed that the Puget Sound harbor seal food 
basket is seven times more contaminated with PCBs (2.90 mg/kg lipid) than the Strait of Georgia 
food basket (0.41 mg/kg lipid). Further, PBDE concentrations were almost five times higher in 
the Puget Sound seal food basket. Differences in prey consumed did not explain the differences 
in contamination between the two harbor seal populations, but was rather attributed to an effect 
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reference to Washington's water quality standards, it did not discuss their outdated status or their 
regulatory relevance to resolving the pollution problems that EPA identified. !d. at 61, 67, 151. 

Given EPA's interest in the killer whale, the agency has no doubt followed developments 
pertaining to the factors that may have caused the decline or may be limiting recovery of the 
species, such as toxic chemicals that accumulate in top predators. NMFS' recovery plan for the 
killer whale, for example, discusses the whales' vulnerability to accumulation of toxic 
contaminants because of the high trophic level of their prey and their long life expectancy. 9 The 
recovery plan noted that "there are questions about whether permit requirements and standards" 
are sufficiently protective, citing the Puget Sound Action Team's report that "between July 2004 
and June 2006, the Washington Department ofEcology reissued 96 individual NPDES permits 
in the Puget Sound Basin, but stated it was not known if these actions reduced pollutants to the 
Sound." !d. at II-99. The killer whale recovery plan did point to EPA and the Services' national 
plan to improve consultation procedures on water quality standards, id. at II -101, but as EPA 
knows, these plans have long failed to materialize and now have been extinguished. NMFS 
identified as a recovery management measure the "adoption of revised water and sediment 
quality standards based on available information[.]" !d. at V-12. However, such revisions are 
stymied if the Department of Ecology fails to even review the outdated criteria. The state's 
failure leaves no other mechanism than an Administrator's determination to implement this 
management measure. NMFS has not changed its views; in a more recent review of studies on 
the killer whale, NMFS reiterated the importance of"[ w ]orking to reduce chemical 
contamination in the whales' habitat and food." 10 

EPA must also be aware that a number of biological opinions on federal actions in Puget Sound 
have hi?hlighted NMFS' concerns with adverse effects of toxic contaminants on the killer 
whale. 1 NMFS has also raised concerns with the effects of toxics on salmonids, which are both 

oflocal contamination within Puget Sound .... Total PCBs in whole bodies of herring from Port 
Orchard and Squaxin (central and southern Puget Sound, respectively) were continued four to 
nine times higher than those from the Georgia Basin (Denman Island). The elevated levels of 
PCBs in Puget Sound herring are similar to levels measured in herring from the Baltic Sea, one 
of the more highly contaminated marine ecosystems in the world."). 

9 NMFS, Recovery Plan for Southern Resident Killer Whales (Orcinus orca) (Jan. 17, 
2008), available at http:/ /www.westcoast.fisheries.noaa.gov/publications/protected _species/ 
marine_mammals/killer_whales/esa_status/srkw-recov-plan.pdf (last visited Aug. 12, 2015) at 
II-88. 

10 NMFS, Southern Resident Killer Whales: 10 Years of Research & Conservation (June 
20 14), available at http :1 /www .nwfsc .noaa. gov /news/features/killer_ whale _report/pdfs/ 
bigreport62514.pdf (last visited Aug. 12, 2015) at 10. 

11 See, e.g., NMFS, Endangered Species Act Section 7 Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat 
Consultation for the on-going National Flood Insurance Program carried out in the Puget 
Sound area in Washington State. HUC 17110020 Puget Sound (Sept. 22, 2008), available at 
http :1 /www. fema. gov /media-library -dat a/20 13 0726-1900-25 04 5-9907 /nfip _biological_ opinion_ 
puget_sound.pdf (last visited Aug. 8, 2015). See id. at 42-43 ("Many types of chemicals are 
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killer whale prey and themselves ESA-listed. 12 

Likewise, EPA's role in the Puget Sound Partnership, a national estuary program administered 
by the agency under section 320 of the CW A, suggests it is likely well acquainted with the 
Washington Department ofFish & Wildlife's work that has highlighted "Puget Sound's physical 
geography and patterns of water movement [that] may exacerbate the problem oftoxics in its 
organisms" and the "biological isolation of its resident fish and shellfish, potentially increasing 
their risk of exposure to toxic contaminants."13 

Toxics in Stormwater Discharges 

EPA must also be well aware of a considerable amount of information about toxic loading in 
Puget Sound from stormwater, much of which is regulated under NPDES permits for which EPA 
retains oversight. For example, as a member of its steering committee, EPA certainly knows 
about Ecology's 2009-2010 study of toxic loading to Puget Sound that was intended to "help 
guide decisions about how to most effectively direct resources to reduce toxic contamination in 

toxic when present in high concentrations, including organochlorines, polycyclic aromatic 
hydrocarbons (P AHs ), and heavy metals .... Organochlorines are also highly fat soluble, and 
accumulate in the fatty tissues of animals (O'Shea 1999, Reijnders and Aguilar 2002). 
Bioaccumulation through trophic transfer allows relatively high concentrations of these 
compounds to build up in top-level marine predators, such as marine mammals (O'Shea 1999). 
Killer whales are candidates for accumulating high concentrations of organochlorines because of 
their high position in the food web and long life expectancy (Ylitalo et al. 2001, Grant and Ross 
2002). Their exposure to these compounds occurs exclusively through their diet (Rickie et al. 
2007). High levels of persistent organic pollutants such as PCBs and DDT are documented in 
[Southern Resident Killer Whales] (Ross et al. 2000, Ylitalo et al. 2001 ). These and other 
chemical compounds have the ability to induce immune suppression, impair reproduction, and 
produce other adverse physiological effects, as observed in studies of other marine mammals 
(review in NMFS 2008). Immune suppression may be especially likely during periods of stress 
and resulting weight loss, when stored organochlorines are released from the blubber and 
become redistributed to other tissues (Krahn et al. 2002).") 

12 !d. at 98 ("Sediments washed from the urban areas and deposited in river waters 
include trace metals such as copper, cadmium, zinc, and lead (California State Lands 
Commission 1993 ). Pollutant loading in surface water is widely attributable to urban storm water 
runoff ... Water temperature, turbidity, dissolved oxygen, pH, nutrients, and toxic 
chemicals/metals also affect water quality and the ability of surface waters to sustain listed 
salmonids .... [W]hen exacerbated by stormwater nmoff, the acceptable range of these factors 
can be exceeded, altering or impairing biological processes and adversely impacting salmonids 
(Spence et al. 1996) .... [T]he weight of evidence suggests that adult coho salmon, which enter 
small urban streams following fall storm events, are acutely sensitive to non-point source 
stormwater nmoff containing pollutants that typically originate from urban and residential land 
use activities."). 

13 WDF&W, Toxic Contaminant'S in Puget Sound Fish and Shellfish, http://wdfw.wa.gov/ 
conservation/research/projects/marine_ toxics/ (last visited Aug. 8, 20 15). 
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Puget Sound. 14 EPA must have known that Ecology compared the toxics data to outdated 
numeric criteria it had adopted in 1992. 15 Similarly, a more recent 2015 study to establish a 
baseline of data on municipal stormwater quality and to identify chemicals of interest in 
stormwater also used Washington's outdated aquatic life criteria. 16 Other toxics loading 
information routinely shows up in NMFS consultations pertaining to activities in Puget Sound. 
For example, a 2011 biological opinion commented: 

The Washington State Department of Ecology estimates that Puget Sound 
receives between 14 and 94 million pounds of toxic pollutants per year, which 
include oil and grease, PCBs, phthalates, PBDEs, and heavy metals that include 
zinc, copper and lead (Washington Department ofEcology 2010). Several urban 
embayments in the Sound have high levels of heavy metals and organic 
compounds (Pals son et al. 2009). About 32 percent of the sediments in the Puget 
Sound region are considered to be moderately or highly contaminated (Puget 
Sound Action Team 2007), though some areas are undergoing clean-up 
operations that have improved benthic habitats (Puget Sound Partnership 201 0). 17 

Likewise, given its concerns about Puget Sound stormwater, EPA undoubtably is familiar with a 

14 Ecology, Focus on Puget Sound, Taxies in surface runoff to Puget Sound (May 2011) 
at 1, available at https://fortress.wa.gov/ecy/publications/SummaryPages/1103025.html (last 
visited Aug. 8, 2015). 

15 Ecology, Control of Toxic Chemicals in Puget Sound: Phase 3 Data and Load 
Estimates (April 2011 ), available at https:/ /fortress .wa.gov I ecy /publications/ documents/ 
1103010.pdf (last visited Aug. 12, 2015). The study compared data to Washington aquatic life 
criteria for cadmium, copper, lead, mercury, zinc, total PCBs, and DDT. !d. at 46-56. Similarly, 
its conclusions are based on the criteria: "Stormwater runoff, particularly from commercial/ 
industrial subbasins, did not meet water quality criteria or human health criteria for several 
parameters. These include dissolved copper, lead, and zinc; total mercury; total PCBs; 
bis(2-ethylhexyl) phthalate; several carcinogenic P AHs; and one pesticide." !d. at xix. 

16 Ecology, Western Washington NPDES Phase I Stormwater Permit, Final S8.D Data 
Characterization 2009-2013 (Feb. 2015), available at https://fortress.wa.gov/ecy/publications/ 
publications/150300l.pdf (last visited Aug. 12, 2015), at 37; 12-13 ("Across all four land uses, 
copper, zinc, and lead were-more often than not-found to exceed (not meet) water quality criteria 
(Table ES-1 ). Dissolved zinc and copper in stormwater samples exceeded acute aquatic life 
criteria in 36% and 50% of the samples, respectively, over the three years of data. Mercury and 
total PCBs exceeded chronic aquatic life criteria in 17% and 41% of the samples, respectively.") 

17 NMFS, Endangered Species Act Section 7(a)(2) Biological Opinion and Magnuson
Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation 
Evaluation of2010-2014 Puget Sound Chinook Harvest Resource Management Plan under Limit 
6 of the 4(d) Rule Impacts of Programs Administered by the Bureau of Indian Affairs that 
Support Puget Sound Tribal Salmon Fisheries (May 24, 2011 ), available at https:/ /pcts.nmfs. 
noaa.gov /pets-web/ dispatcher/trackable/N WR-20 1 0-6051? override U serGroup= PUB LI C&referer 
=%2fpcts-web%2fpublicAdvancedQuery.pcts%3fsearchAction%3dSESSION SEARCH (last 
visited on Aug. 13, 2015) at 94. 
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number ofNMFS biological opinions pertaining specifically to toxic pollutants from this source, 
as well as the scientific studies on which these opinions are based. For example, in its 2008 
consultation on the National Flood Insurance Program in Puget Sound, see fn. 11, NMFS 
highlighted the adverse effects of pollutants in stormwater, noting that, 

recent occurrences of pre-spawn mortality (PSM) in coho salmon have heightened 
our concern with stormwater quality .... adult coho salmon, which enter small 
urban streams following fall storm events, are acutely sensitive to non-point 
source stormwater runoff containing pollutants that typically originate from urban 
and residential land use activities .... a growing body of science ... suggests it is 
likely that other salmonids, including listed salmonids, experience sub-lethal 
impacts from pollutants found in stormwater. 

!d. at 98; see also id. at 98-99 (floodplain development increases pollution loading from 
stormwater and stormwater pollution contaminates sediments affecting salmonids ). NMFS 
raised these same concerns in earlier consultations for federally-funded transportation projects. 18 

For example, a 2007 biological opinion addressed the regular discharge of"high concentrations 
of heavy metals (e.g. copper, lead, zinc) that exceed acute toxicity standards," as well as river 
sediments contaminated with a wide range of pollutants, which "create lethal and sublethal 
effects to salmonids[.]" !d. at 18, 23 (specifically calling out copper levels that are "sufficient to 
inhibit salmonid olfaction" and zinc levels exceeding the threshold at which fish "lose their 
predatory avoidance behavior."); see also id. at 29-34 (discussing lethal and sublethal effects to 
salmonids from water quality degradation within urbanized watersheds in the Puget Sound). As 
EPA knows, these pollutants are among those for which Washington has not updated its aquatic 
life criteria for over two decades. 

EPA itself has been sufficiently concerned about toxic storm water discharges to Puget Sound of 
these same pollutants to take regulatory actions against sources. In a 2013 news release, EPA 

18 See NMFS, Endangered Species Act Section 7 Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat 
Consultation for Interstate 405 State Route 169 to Interstate 90 Congestion Relief- Renton to 
Bellevue Improvement, King County, Washington. (6th Field HUCs, 171100120302, Cedar River 
and 171100120106, Lower Cedar River) (Jan. 3, 2007), available athttps://pcts.nmfs.noaa.gov/ 
pets-web/ dispatcher/trackable/NWR-2006-14 54? override U serGroup= PUB LI C&referer=%2 fpcts 
-web%2fpublicAdvancedQuery.pcts%3fsearchAction%3dSESSION_ SEARCH (last visited Aug. 
9, 2015); see also NMFS, Endangered Species Act Section 7 Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat 
Consultation for Interstate 405 Congestion Relief and Bus Rapid Transit Projects -Renton 
Nickel Improvement, King County, Washington. (HUC, 171100130399, Lower Green River and 
171100120106, Lower Cedar River) (Sept. 20, 2006), available athttps://pcts.nmfs.noaa.gov/ 
pets-web/ dispatcher/trackable/NWR-2005 -6240? override U serGroup= PUB LI C&referer=%2 fpcts 
-web%2fpublicAdvancedQuery.pcts%3fsearchAction%3dSESSION_ SEARCH (last visited Aug. 
13, 2015); id. at 28-35 (discussion of metals' adverse effects to aquatic species); id. at 29 
("When they compared their results to the acute EPA Water Quality Criteria for dissolved 
copper (13 Jlg!L for 100 mg/L hardness), Baldwin et al., (2003) determined that a one-hour 
discharge at the acute EPA Water Quality Criteria could be expected to cause up to a 50 percent 
loss of sensory capacity among coho salmon in freshwater habitats."). 
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wrote about its enforcement actions against four companies for discharging industrial stormwater 
to Puget Sound waterways. 19 Charged with violations of NPDES permits or the Clean Water 
Act, together the sources had discharged the following pollutants: copper, zinc, mercury, arsenic, 
cadmium, and lead, all but one of which are subjects ofNWEA's petition. EPA's release stated 
that "[t]hese pollutants harm the Puget Sound ecosystem and marine life," but it has apparently 
not see fit to ensure that the aquatic life criteria that are the basis for the effluent limits in the 
violated permits themselves provide sufficient protection, even in light of overwhelming 
evidence that they do not. 

Of course, storm water and other sources of toxic pollutants are a statewide concern, not limited 
to Puget Sound. EPA likely is aware of, for example, the consultation on the Salmon Creek 
Interchange project in Clark County.20 In that biological opinion, NMFS highlighted its 
concerns about copper and zinc, pointing out, inter alia, the unprotectiveness of Washington's 
criteria: 

[ w ]hen they compared their results to the acute U.S. Environmental Protection 
Agency (EPA) Water Quality Criteria for dissolved copper ( 13 11g/L for 100 
mg/L hardness), Baldwin et al., (2003) determined that a one-hour discharge at 
the acute EPA Water Quality Criteria could be expected to cause up to a 50 
percent loss of sensory capacity among coho salmon in freshwater habitats. 

!d. at 21. NMFS also expressed concern that avoidance of chemical plumes could force fish to 
leave refugia, citing studies of observed avoidance response to copper at 0.1 11g/L (hardness of 
90 mg/L ), and going on to say that 

EPA (1980) also documented avoidance by rainbow trout fry of copper 
concentrations as low as 0.1 11g/L during a 1 hour exposure, as well as a Lethal 
Concentration at which 10 percent of the smolts exposed to 7.0 11g/L for 200 
hours died, and a LC10 for juveniles in the swim-up stage exposed to 9.0 11g!L for 
200 hours. 

!d. NMFS concluded that "[a]t 10 IJ.g/L, a concentration which will regularly occur in outfall 
effluent, responsiveness was reduced by 67 percent within 30 minutes, an exposure time that is 
less than typical discharge times for BMP outfalls." !d. Similarly, in that same opinion, NMFS 
discussed avoidance by salmonids of zinc, noting that "sublethal effects occur at concentrations 
approximately 7 5 percent less ( 5.6 11g!L) than lethal effects (24 11g/L) (EPA 1980; Hansen, et al. 

19 EPA, EPA focusing on industrial stormwater compliance, targeting a serious threat to 
Puget Sound water quality (Aug. 26, 2013), http://yosemite.epa.gov/opa/admpress.nsf/O/ 
ODD4BD2F905BCAE885257BD3006EA57B (last visited Aug. 13, 2015). 

20 NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Habitat Consultation for the Salmon 
Creek Interchange Improvement Project, Clark County, Washington. (6th Field HUCs, Salmon 
Creek 170800010901) (March 20, 2009), available at https://pcts.nmfs.noaa.gov/pcts-web/ 
dispatcher/trackable/NWR-2008-1199? override Us erGroup= PUB LI C&referer=%2 fjxts-web%2 f 
publicAdvancedQuery.pcts%3fsearchAction%3dSESSION SEARCH (last viewed Aug. 20, 
2015). 
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2002). Even relatively low concentrations (5.6 !J.g/L, established for juvenile rainbow trout) 
resulted in avoidance of the plume." !d. The NMFS thresholds for copper (2.0 !J.g/1 over 
background levels of 3. 0 11g/L or less) and zinc ( 5. 6 11g/L over background zinc concentrations 
between 3.0 ~Lg/L and 13 ~Lg/L) were also cited in 2013 comments by NMFS on a draft NPDES 
permit for an industrial discharge to the Columbia River, along with comments on other toxic 
pollutants.21 

None of this should be surprising. NMFS provided EPA with its scientific rationale concerning 
copper many years ago. 22 In a letter commenting on a proposed industrial stormwater general 
permit for over 1,100 industrial facilities in Washington State, NMFS reminded EPA of its 
oversight role in permitting and pointed out that NMFS had previously brought the same issues 
to EPA's attention regarding EPA's proposed issuance of the national multi-sector general 
permit for storm water discharges. 23 Highlighting copper, NMFS attached a copy of its 2007 
technical white paper on applying a benchmark concentration for dissolved copper. NMFS 
noted to EPA that "[t]he paper concludes that benchmark concentrations (calculated using EPA 
methodology) ranging from 0.18 to 2.1 11g/L of dissolved copper in fresh water result in 
reductions of9 to 57 percent in predator avoidance by juvenile salmon." !d. at 2.24 The 

21 See NMFS, Letter from Kim Kratz, Assistant Regional Adminstrator West Coast 
Region/Oregon and Washington Coastal Area Office to Shin go Yamazaki, Industrial Section, 
Washington Department of Ecology, Re: Weyerhauser NPDES Concerns, Permit WA-0000124 
(Dec. 20, 2013). 

22 See Letter from Steven W. Landino, Washington State Director for Habitat 
Conservation, NMFS, to Mike Gearheard, Director Office ofWater and Watersheds, EPA 
Region 10 (May 4, 2007), available at http://www.ecy.wa.gov/programs/wq/stormwater/ 
industrial/iswgpdraftpubcom/2007/nmfs.pdf (last viewed Aug. 24, 2015). We note that the 
Washington Department of Ecology is also clearly aware of this document as it was submitted as 
a comment during the 2007 public comment period. See Ecology, Water Quality, Industrial 
Stormwater General Permit, Historical Information, available at http://www.ecy.wa.gov/ 
programs/wq/ stormwater/industrial/iswgpdraftpubcom/2007 /nmfscopper2. pdf (last viewed Aug. 
24, 2015). 

23 See Letter from Angela Somma, Chief, Endangered Species Division, NMFS to James 
A. Hanlon, Director Office of Wastewater, EPA, Re: Docket ID No. OW-2005-0007 (Feb. 15, 
2006) available at http:! /www.ecy.wa.gov/programs/wq/stormwater/industrial/ 
iswgpdraftpubcom/2007 /nmfs3.pdf (last viewed Aug. 24, 2015). 

24 For EPA's better understanding of the role of copper in suppressing predator avoidance 
behavior, we have attached a short video. See Salmon fry with copper video (obtained from 
NMFS). The video shows two tanks with salmonid fry, one with zero copper and with copper at 
a concentration of 10 !J.g/1. At the point when the light in the top center of the screen changes 
from green, for "before alarm odor," to red, "alarm odor added," indicating the presence of a 
predator, the fry in the copper-free tank can be observed taking immediate predator avoidance 
response action, namely by ceasing all movement. The fry in the copper-contaminated tank 
continue swimming rapidly, obvious to the need to respond to the threat of a predator. 
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technical paper5 cited a "large body of scientific literature" that has shown that fish behaviors 
can be disrupted at concentrations of dissolved copper in a range that "fall[ s] within the range of 
other sublethal endpoints affected by [dissolved copper] such as behavior, growth, and primary 
production, which is 0.75-2.5 ~Lg/L." !d. at ix. NMFS also cited copper's adverse effects on 
salmonid disease and stress resistance. !d. at 31-32. Finally, the technical paper made clear the 
regulatory ramifications of Washington's inadequate aquatic life criteria for copper: 

Point and nonpoint source discharges from anthropogenic activities frequently 
exceed these [NMFS] thresholds by one, two, and sometimes three orders of 
magnitude, and can occur for hours to days. The U.S. Geological Survey ambient 
monitoring results for [dissolved copper] representing 811 sites across the United 
States detected concentrations ranging 1-51 !J.g!L, with a median of l.21J.g/L. 
Additionally, typical [dissolved copper] concentrations originating from road 
runoff from a California study were 3.4-64.5 11g/L, with a mean of 15.8 11g/L. 
Taken together, the information reviewed and presented herein indicates that 
impairment of sensory functions important to survival of juvenile salmonids is 
likely to be widespread in many freshwater aquatic habitats. Impairment of these 
essential behaviors may manifest within minutes and continue for hours to days 
depending on concentration and exposure duration. Therefore, [dissolved copper] 
has the potential to limit the productivityand intrinsic growth potential of wild 
salmon populations by reducing the survival and lifetime reproductive success of 
individual salmonids. 

!d. at x. NMFS concluded that "more than minor detrimental effects on salmon and their prey 
base will occur" from the proposed issuance of the Washington industrial storm water permit. 
Letter, supra n. 22, at 2. Subsequently, in 2008, NMFS again wrote EPA concerning the draft 
permit, and again highlighting the hazards of copper and zinc and reminding EPA of its 
obligations under the Endangered Species Act. NMFS pointed to the inadequacy of the 
Washington water quality standards, concluding that it expected to "engage in further 
discussions that should help inform both national water quality standards and state water quality 
standards. We expect that consultation to consider not only copper but also other heavy metals 
of concern."26 Finally, the next year, NMFS again wrote EPA, exhibiting even greater 
frustration : 

25 NMFS, An Overview of Sensory Effects on Juvenile Salmon ids Exposed to Dissolved 
Copper: Applying a Benchmark Concentration Approach to Evaluate Sublethal Neurobehavioral 
Toxicity, NOAA Technical Memorandum NMFS-NWFSC-83 (Oct. 2007), available at 
http://www .nmfs .noaa.gov/pr/pdfs/consultations/copper _salmon_ nmfsnwfsc83. pdf (last viewed 
Aug. 20, 2015). 

26 Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS, to Mike Gearheard, Director Office ofWater and Watersheds, EPA Region 10 (Jan. 10, 
2008) available at http://www .ecy. wa.gov /programs/wq/stormwater/industrial/ 
iswgpdraftpubcom/jan2008/noaa.pdf (last viewed Aug. 24, 2015) at 2; see also id., Attachment 
A at 1 (noting effects of zinc occur at 10 to 20 times lower than the permit benchmarks and that 
effects of copper for dischargers to impaired waters would be 3.5 and 14 times higher than levels 
at which copper and zinc cause adverse effects to salmon, respectively). 
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We have identified in the past through meetings, e-mails, and correspondence 
(between NMFS, EPA and Ecology) our concerns about copper and zinc levels 
allowed by this permit. Adverse effects of dissolved copper and zinc on listed 
salmon occur at very low levels (values ranging from 0.18 to 2.1 ~Lg/L in 
freshwater for copper (Hecht et. al, 2007) and at 5.6 Jlg/L in freshwater for zinc 
(Sprague 1968)). Adverse effects of copper include interference with fish sensory 
systems and important behaviors that underlie predator avoidance, juvenile 
growth and migratory success. These effects occur at pollutant levels that are 6 to 
77 times lower than the proposed benchmark level for total copper (14 Jlg/L). 
Similarly, adverse effects of zinc include altered behavior, blood and serum 
chemistry, impaired reproduction, and reduced growth. These effects occur at 
pollutant levels that are 35 and 45 times lower than the proposed total zinc 
benchmark levels (200 Jlg/L for Western Washington and 255 Jlg/L for Eastern 
Washington). In addition, the proposed benchmark level for zinc in this permit 
(200 and 255 Jlg/L total Zn) is higher than the level proposed for the 2007 
Industrial permit (115 Jlg/L total Zn). We do not believe these proposed 
benchmark levels avoid more than minor detrimental effects to listed salmon and 
steelhead. 

Given that copper has adverse effects on listed fish at very low levels, we are 
surprised that Ecology has proposed in this permit to eliminate the requirement 
for facilities to conduct monitoring for copper when zinc benchmarks are 
exceeded in stormwater discharges. Instead Ecology is proposing to use total zinc 
as the representative metal for core sampling and apply copper sampling 
requirements to only 5 sectors of industrial facilities. With the proposed 
benchmark level for zinc set at a level that does not provide protection necessary 
for salmon growth and survival, and with copper being identified as a widespread 
pollutant in industrial facilities, we do not believe using zinc as a surrogate of 
copper and limiting copper monitoring to 5 sectors will adequately protect listed 
salmon.27 

As EPA knows, it has not completed consultation with NMFS, or with U.S. Fish and Wildlife 
Service on national recommended criteria and it has taken no action to consult on, let alone 
revise, Washington's water quality criteria for the protection of aquatic life from toxic 
pollutants. 

Sediment Contamination Regulation 

Finally, as EPA knows, sediment contamination by toxic pollutants is a serious problem in Puget 
Sound and throughout the state. New and revised aquatic life criteria play an important role in 
ensuring that Washington's sediment quality program works to protect aquatic life. Just as in the 
CWA, Washington's sediment management standards require an annual review and triennial 

27 Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS to Mike Gearheard, Director Office ofWater and Watersheds, EPA Region 10 (July 15, 
2009) available at http:/ /www.ecy.wa.gov/programs/wq/stormwater/industriall 
iswgpdraftpubcom/june2009/noaa.pdf (last viewed Aug. 24, 2015) at 1. 
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updating. See WAC 173-204-130(6). When evaluating the need for "necessary revisions," 
Ecology is required to consider, inter alia, "[ n ]ew state or federal laws which have established 
environmental or human health protection standards applicable to surface sediment." WAC 
173-204-130(7), (7)(d). This would include new and revised aquatic life criteria adopted or 
approved by EPA. These sediment quality criteria address many of the pollutants for which EPA 
had new or updated national recommended 304(a) criteria since 1992, as discussed at page 59 of 
NWEA' s 2013 petition. 28 In addition, new or revised aquatic life criteria, were they adopted by 
or for Washington, could be considered "requirements in other applicable laws" that set both the 
clean-up screening levels and sediment clean-up objectives used to establish upper and lower 
limits of clean-up standards. See W AC173-204 -560(3)(iv), 4(iv). EPA's action to update 
Washington's aquatic life criteria would thus have a significant beneficial impact on the state's 
sediment quality regulations and meeting program goals. 

Conclusion 

In summary, EPA is well aware ofthe implications ofusing Washington's outdated aquatic life 
criteria in Clean Water Act regulatory programs and associated efforts to attain and maintain 
water quality to protect designated uses in Washington's waters. As our 2013 petition made 
clear, using these out-of-date aquatic life criteria for section 303(d) water quality assessments, 
NPDES discharge permits, Total Maximum Daily Load (TMDL) clean-up plans, and other 
regulatory actions is reprehensible, particularly given the importance of restricting toxic 
pollutants to allow for the recovery of threatened and endangered species. 

Once again, we urge you to grant our petition to update and revise Washington's aquatic life 
criteria. 

Sincerely, 

Nina Bell 
Executive Director 

cc: Ken Kopocis, Deputy Assistant Administrator for Water 
Betsy Southerland, Director, Office of Science and Technology 
Sara Hisel-McCoy, Director, Standards and Health Protection Division 
Betsy Behl, Director, Health and Ecological Criteria Division 
Dennis McLerran, Regional Administrator Region 10 (attachments by mail) 
Dan Opalski, Director, Region 10 Office of Water and Watersheds 
Angela Chung, Manager, Region 10 Water Quality Standards Unit 

28 See WAC 173-204-320 (marine sediment quality standards established for pollutants 
such as copper, zinc, lead, cadmium, chromium);WAC 173-240-420 (same for sediment impact 
zone maximum criteria); WAC 173-204-562 (same for marine sediments cleanup objectives and 
cleanup screen levels chemical criteria); WAC 173-204-563 (same for freshwater sediment 
cleanup objectives and cleanup screening levels chemical criteria). 
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Gina McCarthy 
August 31, 2015 
Page 13 

Attachments (on compact disk): 

1. FWS, Biological Opinion for the Idaho Water Quality Standards for Numeric Water 
Quality Criteria for Toxic Pollutants, OJEIFW00-2014-F-0233 (June 25, 2015). 

2. NMFS, Final Endangered Species Act Section 7 Formal Consultation and Magnuson
Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation 
for Water Quality Taxies Standards for Idaho (May 7, 2014). 

3. NMFS, Jeopardy and Adverse Modification of Critical Habitat Biological Opinion for 
the Environmental Protection Agency's Proposed Approval of Certain Oregon 
Administrative Rules Related to Revised Water Quality Criteria for Toxic Pollutants 
(Aug. 14, 2012). 

4. EPA, Puget Sound Georgia Basin Transboundary Ecosystem Indicator Report (2006) 
5. EPA, NMFS, Potential Effects ofPBDEs on Puget Sound and Southern Resident Killer 

Whales A Report on the Technical Workgroups and Policy Forum (July 24, 2013) 
6. EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive Summary 

Marine Species at Risk (Oct. 2006) 
7. EPA, Puget Sound Georgia Basin Ecosystem Indicator Report, Executive Summary, 

Taxies in Harbor Seals (Oct. 2006) 
8. EPA, Salish Sea, Southern Resident Killer Whales 
9. EPA, Salish Sea, Taxies in the Food Web: Pacific Herring and Harbor Seals 
10. NMFS, Recovery Plan for Southern Resident Killer Whales (Orcinus orca) (Jan. 17, 

2008) 
11. NMFS, Southern Resident Killer Whales: 10 Years of Research & Conservation (June 

2014) 
12. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 

Fishery Conservation and Management Act Essential Fish Habitat Consultation for the 
on-going National Flood Insurance Program carried out in the Puget Sound area in 
Washington State. HUC 17110020 Puget Sound (Sept. 22, 2008) 

13. WDF&W, Toxic Contaminants in Puget Sound Fish and Shellfzsh 
14. Ecology, Focus on Puget Sound, Taxies in surface runoff to Puget Sound (May 2011) 
15. Ecology, Control of Toxic Chemicals in Puget Sound: Phase 3 Data and Load Estimates 

(April2011) 
16. Ecology, Western Washington NPDES Phase I Stormwater Permit, Final S8.D Data 

Characterization 2009-2013 (Feb. 2015) 
17. NMFS, Endangered Species Act Section 7(a)(2) Biological Opinion and Magnuson

Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation 
Evaluation of2010-2014 Puget Sound Chinook Harvest Resource Management Plan 
under Limit 6 of the 4( d) Rule Impacts of Programs Administered by the Bureau of 
Indian Affairs that Support Puget Sound Tribal Salmon Fisheries (May 24, 2011) 

18. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Habitat Consultation for 
Interstate 405 State Route 169 to Interstate 90 Congestion Relief- Renton to Bellevue 
Improvement, King County, Washington. (6th Field HUCs, 171100120302, Cedar River 
and 171100120106, Lower Cedar River) (Jan. 3, 2007) 

19. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Habitat Consultation for 
Interstate 405 Congestion Relief and Bus Rapid Transit Projects -Renton Nickel 
Improvement, King County, Washington. (HUC, 171100130399, Lower Green River and 
171100120106, Lower Cedar River) (Sept. 20, 2006) 
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Gina McCarthy 
August 31, 2015 
Page 14 

20. EPA, EPA focusing on industrial stormwater compliance, targeting a serious threat to 
Puget Sound water quality (Aug. 26, 2013) 

21. NMFS, Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens 
Fishery Conservation and _Management Act Essential Fish Habitat Consultation for the 
Salmon Creek Interchange Improvement Project, Clark County, Washington. (6th Field 
HUCs, Salmon Creek 170800010901) (March 20, 2009) 

22. NMFS, Letter from Kim Kratz, Assistant Regional Adminstrator West Coast 
Region/Oregon and Washington Coastal Area Office to Shingo Yamazaki, Industrial 
Section, Washington Department ofEcology, Re: WeyerhauserNPDES Concerns, 
Permit WA-0000124 (Dec. 20, 2013) 

23. NMFS, An Overview of Sensory Effects on Juvenile Salmonids Exposed to Dissolved 
Copper: Applying a Benchmark Concentration Approach to Evaluate Sublethal 
Neurobehavioral Toxicity, NOAA Technical Memorandum NMFS-NWFSC-83 (Oct. 
2007) 

24. Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS, to Mike Gearheard, Director Office of Water and Watersheds, EPA Region 10 
(May 4, 2007) 

25. Letter from Angela Somma, Chief, Endangered Species Division, NMFS to James A. 
Hanlon, Director Office ofWastewater, EPA, Re: Docket ID No. OW-2005-0007 (Feb. 
15, 2006) 

26. Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS, to Mike Gearheard, Director Office of Water and Watersheds, EPA Region 10 
(Jan. 10, 2008) 

27. Letter from Steven W. Landino, Washington State Director for Habitat Conservation, 
NMFS to Mike Gearheard, Director Office ofWater and Watersheds, EPA Region 10 
(July 15, 2009) 

28. Salmon fry with copper video (obtained from NMFS) 
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To: Crk, Tanja[Crk.Tanja@epa.gov] 
From: Christensen, Christina 
Sent: Thur 5/25/2017 5:57:4 7 PM 
Subject: RE: WA petition blurb 

Great, thanks! I ran it by Betsy; she had no edits so off it goes! 

From: Crk, Tanja 
Sent: Thursday, May 25, 2017 1:39 PM 
To: Christensen, Christina <Christensen.Christina@epa.gov> 
Cc: Fleisig, Erica <Fieisig.Erica@epa.gov>; Buffo, Corey <Buffo.Corey@epa.gov> 
Subject: WA petition blurb 

Hi Christina, 

Please use the text below for the comms blurb from MikeS. to Pruitt: 

Ex. 5 - Deliberative Process 
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To: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 
From: Christensen, Christina 
Sent: Thur 5/25/2017 5:47:32 PM 
Subject: For Review --> WA petition blurb for Administrator's weekly report 

Betsy- OW would like a blurb on the NWEA petition response in this week's weekly report to 
the Administrator. Any edits before I send forward? 

From: Crk, Tanja 
Sent: Thursday, May 25, 2017 1:39 PM 
To: Christensen, Christina <Christensen.Christina@epa.gov> 
Cc: Fleisig, Erica <Fieisig.Erica@epa.gov>; Buffo, Corey <Buffo.Corey@epa.gov> 
Subject: WA petition biurb 

Hi Christina, 

Please use the text below for the comms blurb from MikeS. to Pruitt: 

Ex. 5- Deliberative Process 
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To: Guzzo, Lindsay[Guzzo.Lindsay@epa.gov]; Szelag, Matthew[Szelag.Matthew@epa.gov]; 
Laiiey, Cara[Laiiey.Cara@epa.gov]; Barr, Janine[barr.janine@epa.gov] 
Cc: Fleisig, Erica[Fieisig.Erica@epa.gov]; Chung, Angela[Chung.Angela@epa.gov]; Christensen, 
Christina[ Christensen. Christi na@epa .gov] 
From: Crk, Tanja 
Sent: Thur 6/1/2017 4:58:14 PM 
Subject: FW: ETA for Northwest Environmental Advocates (NWEA) petition response 

The WA petition response with Mike Shapiro's signature is attached. This email 
also contains Sara's message to Nina that included the same attachment. 

The desk statement for this activity, which is now public, is available below for 
easy reference. (Note, the below desk statement is the same as the one sent to 
some of you previously but with the updated date, May 31, when the petition 
denial was signed.) 

***Start of Desk Statement *** 

Northwest Environmental Advocates Petition Response 

Desk Statement 

On May 31,2017, EPA signed a response to an October 2013 petition for rulemaking 
from the Northwest Environmental Advocates (NWEA). The petition requests that EPA 
use its federal rulemaking authority under Clean Water Act (CWA) section 303(c)(4)(B) 
to update water quality criteria for taxies to protect human health and aquatic life in 
Washington. Specifically, the request is that EPA promulgate human health criteria for 
arsenic, thallium and dioxin as well as update Washington's aquatic life criteria as 
necessary to meet requirements of CWA section 303(c)(2)(B). Considering 
Washington's significant progress in developing and adopting revised human health 
criteria and anticipated updates to the state's aquatic life criteria in the future, EPA 
denied the petition. EPA works closely with Washington, providing both technical and 
programmatic guidance for the development of protective water quality standards. In 
November 2016, EPA took action approving 45 human health criteria and finalized a 
federal rule that revised 144 additional human health criteria applicable to Washington's 
waters, which became effective December 28, 2016. 
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From: Fleisig, Erica 
Sent: Thursday, June 01, 2017 11:44 AM 
To: Crk, Tanja <Crk.Tanja@epa.gov>; Szelag, Matthew <Szelag.Matthew@epa.gov> 
Subject: FW: ETA for Northwest Environmental Advocates (NWEA) petition response 

Oops on the subject line, but otherwise it's fine© 

Erica Fleisig 

Physical Scientist, Team Leader 

Regional Water Quality Standards Branch, Office of Science and Technology 

U.S. Environmental Protection Agency 

1200 Pennsylvania Ave, NW (4305T) 

Washington, DC 20460 

(202) 566-1057 (work) 

(202) 566-0409 (fax) 

From: Hisel-Mccoy, Sara 
Sent: Thursday, June 01, 2017 11:43 AM 
To:~~{~~~~~~ 

Berol, David 
Buffo, Corey 

Hisel-Mccoy, Sara 

Chung, 
Fleisig, Erica 

McRae, Evelyn 

Subject: ETA for Northwest Environmental Advocates (NWEA) petition response 

Dear Ms. Bell, 
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Attached please find EPA's final response to the Northwest Environmental Advocates' October 
2013 petition for rulemaking in Washington. Please let me know if you have any additional 
questions. 

Sincerely, 

Sara Hisel-McCoy 

Sara Hisel-McCoy, Director 

Standards and Health Protection Division 

Office of Water, Office of Science and Technology 

US Environmental Protection Agency 

1200 Pennsylvania Ave, NW 

Washington, DC 20460 

Tel: 202-566-1649 

EPA West 6105D 
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To: 
From: 
Sent: 
Subject: 

Szelag, Matthew (Szelag.Matthew@epa.gov)[Szelag.Matthew@epa.gov] 
Chung, Angela 
Sat 9/12/2015 12:33:02 AM 
RE: NWEA 2013 Petition on WA WQS --follow up letter 

r--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·E·x·:·-·-g-·-·:-·-·o-eiHi(ir.aii_v_e ___ P_r.cl"ce-ss·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Berol, David 
Sent: Friday, September 04, 2015 11:06 AM 
To: Chung, Angela; Szelag, Matthew; Fleisig, Erica; Fidis, Alexander; Fabiano, Claudia; Buffo, 
Corey; Hisel-Mccoy, Sara 
Cc: Schroer, Lee; Ford, Peter 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

!;l Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

From: Chung, Angela 
Sent: Friday, September 04, 2015 1:34PM 
To: Berol, David 
Cc: Szelag, Matthew; Fleisig, Erica; Szalay, Endre 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 
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From: Nina Bell Lm~Q:I~Il@@QYQI~~[l}Y_~Qigj 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Berol, David[Beroi.David@epa.gov] 
\.#c: Szeiag, Matthew (Szeiag.iviatthew@epa.gov)[Szeiag.iviatthew@epa.gov]; Fieisig, 
Erica[Fieisig.Erica@epa.gov]; Fidis, Alexander[Fidis.Aiexander@epa.gov]; Szalay, 
Endre[Szalay.Endre@epa.gov] 
From: Chung, Angela 
Sent: Fri 9/4/2015 5:41 :43 PM 
Subject: RE: NWEA 2013 Petition on WA WQS -- follow up letter 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection la,.gency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Chung, Angela 
Sent: Friday, September 04, 2015 10:34 AM 
To: Berol, David 
Cc: Szelag, Matthew (Szelag.Matthew@epa.gov); Fleisig, Erica; Szalay, Endre 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

-·-·-·-·-·-·!?.!l~i-~.:. _______________________________________________________________________________________________________________________________________________________________________________________________ _ 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 
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From: Nina Bell Lill~Q:I~!Jlf!ffiQYQI~~[l}Y_~QigJ 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Berol, David[Beroi.David@epa.gov] 
\.#c: Szeiag, Matthew (Szeiag.iviatthew@epa.gov)[Szeiag.iviatthew@epa.gov]; Fieisig, 
Erica[Fieisig. Erica@epa .gov]; Szalay, Endre[Szalay. Endre@epa.gov] 
From: Chung, Angela 
Sent: Fri 9/4/2015 5:34:02 PM 
Subject: FW: NWEA 2013 Petition on WA WQS -- follow up letter 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell [mailto:nbell@advocates-nwea.org] 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 



ED_001458A_00007098

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Szelag, Matthew (Szelag.Matthew@epa.gov)[Szelag.Matthew@epa.gov]; Fleisig, 
Erica[Fieisig. Erica@epa .gov] 
From: Chung, Angela 
Sent: Mon 8/31/2015 7:28:22 PM 
Subject: FW: NWEA 2013 Petition on WA WQS -- follow up letter 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth /!we, Suite 900, 0\"l"~liJ 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell [mailto:nbell@advocates-nwea.org] 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 
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Portland, OR 97212-0187 

503/295-0490 



ED_001458A_00007145

To: Crk, Tanja[Crk.Tanja@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov]; Szeiag, Matthew (Szeiag.iviatthew@epa.gov)[Szeiag.iviatthew@epa.gov]; 
Guzzo, Lindsay[Guzzo.Lindsay@epa.gov]; Fidis, Alexander[Fidis.Aiexander@epa.gov]; Szalay, 
Endre[Szalay.Endre@epa.gov] 
From: Chung, Angela 
Sent: Tue 2/21/2017 8:08:51 PM 
Subject: FW: NWEA letter re WA toxic criteria 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell [mailto:nbell@advocates-nwea.org] 
Sent: Tuesday, February 21, 2017 12:07 PM 
To: Hisel-Mccoy, Sara <Hisel-McCoy.Sara@epa.gov> 
Cc: Chung, Angela <Chung.Angela@epa.gov>; Psyk, Christine <Psyk.Christine@epa.gov> 
Subject: NWEA letter re W A toxic criteria 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212 

503/295-0490 
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To: Psyk, Christine (Psyk.Christine@epa.gov)[Psyk.Christine@epa.gov] 
From: Chung, Angela 
Sent: Tue 5/30/2017 9:20:30 PM 
Subject: FW: [WA, NWEA Petition Response]: Desk statement 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
; 
; 
; 

I Ex. 5 - Deliberative Process 
; 
; 
! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Angela Chung 
\l'Jater Quality Standards Unit ~v1anager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Szelag, Matthew 
Sent: Tuesday, May 30, 2017 9:37AM 
To: Chung, Angela <Chung.Angela@epa.gov> 
Subject: FW: [WA, NWEA Petition Response]: Desk statement 

FYI 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Crk, Tanja 
Sent: Friday, May 26, 2017 5:44AM 
To: Barr, Janine 
Cc: Fleisig, Erica Szelag, Matthew <~~l:ill:~!lli!lff'!ll@J~L.ru~> 
Subject: [WA, NWEA Petition Response]: Desk statement 
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Hi Janine, 

Please use the below desk statement for the WA NWEA petition denial. We 
anticipate a signature next week[~·~ :-.;:;:;:= ·~=·! 

l-·-·-·-·-·-·-·-·-·-·-·-·-J 

Northwest Environmental Advocates Petition Response 

Desk Statement 

[~-~~~~~~~~~~;~-~~~~~~~-~~~~~-~~~] EPA signed a response to an October 2013 petition for ru lemaking 
from the Northwest Environmental Advocates (NWEA). The petition requests that EPA 
use its federal ru lemaking authority under Clean Water Act (CWA) section 303(c)(4)(B) 
to update water quality criteria for taxies to protect human health and aquatic life in 
Washington. Specifically, the request is that EPA promulgate human health criteria for 
arsenic, thallium and dioxin as well as update Washington's aquatic life criteria as 
necessary to meet requirements of CWA section 303(c)(2)(B). Considering 
Washington's significant progress in developing and adopting revised human health 
criteria and anticipated updates to the state's aquatic life criteria in the future, EPA 
denied the petition. EPA works closely with Washington, providing both technical and 
programmatic guidance for the development of protective water quality standards. In 
November 2016, EPA took action approving 45 human health criteria and finalized a 
federal rule that revised 144 additional human health criteria applicable to Washington's 
waters, which became effective December 28, 2016. 
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From: Crk, Tanja 
Location: HQ-Room-WJCW-6124-50pp 
Importance: Normal 
Subject: WA Toxic Criteria and rE;;.·;-:·o..lii.;.:."ti;;~-p;~;~~-·! 

Start Date/Time: Tue 3/7/201'7-!3":6"cF6cfPtvf····-·' 
End Date/Time: Tue 3/7/2017 7:00:00 PM 
NWEA v EPA Complaint Feb 21 2017.pdf 
NWEA petition response .pdf 
2017-02-15 WTR Petition for Rulemakinq FINAL.PDF 

[~~~~~~~~~-~~.~~-~.~~-.~~~~~·~.~~~~-~.~~.~~~~~~~~~~~:~-~~-!.~~~~¥--~~I(~.~!-~.~~-.~~-~~-~.~~~~~~-.~~.~~~·~.~~.~~-~~~·~.~~] 

Note that this is an EPA (internal) meeting for staff·and BCs to discuss two petitions: 1) the complaint 

by NWEA 1·egarding EPAs response (or failure to respond) to the NWEA petition to update the WQC 

for taxies in WA and includes a no action reference on arsenic, dioxin, and thallium; and r·~-;~·,:::~~:;::::·] 
r · ·-·-·- · -- ·e;c·.-s-·=·-o-efii>eraiive -F>-roce·s-5·--·----- ·~ 
' -- · - ·- · - · - ·- · - ·- --·--- - - --·- · - ·-· · - --· - ·- ·-· · ·- --~ - -- ·- ·- ·-· · - ·-·- ·- · -· · -·- · - -- ·- ··· ·- ·---· - ·- ·-· · - > 

i.. ........... ............ ...... ,_! 

--- · -··- ·-··-·- ·-··- ·-· · - ·- ·--- ·-·· - ·- · - ·- · -· ··- ·-· -·- ·-··- ·-·- - --· - ·- ·-· ··- ·-· - ·- ·- ·- ·-· · - ·-· - ·- - -· · - ·- ---- · -··- ·-· ·- -- ·- ··· ·-· ·· - ·- --·- - -·- - ·--·-·- · -·-- ·-- · - -- ·-·-- ·--· - ·- ·- ·- · -- ·- - ·-·-·- · - ·- ·-- · - ·-·-·-·-·- - ·-· - ·- ·-·- ·--·-·-· - ·- --- ·-- · ~ - ; 
! 

Ex. 5 - Deliberative Process 
; 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Agenda 

1. Discuss the W A petition from NWEA 

Response to NWEA May 2016. Is there an email record of sending this petition response to Nina? 

~ · -·-·-·-·- ·-·- · - ·-·-·-·- ·- · - · -- ·-·- ·- ·-·- ·--·- ·-·-·-·-··-·-·-·-·-·-·-·- ·-·-·-·-·- ·- · - ·- ·-·-·- ·-·- · · · . i 

, Ex. 5 - Deliberative Process 
; ' 
i._. - ·- ·-- ·- . - ·- ·- . - ·- .- ·- ·- ·- ·- ·- ·- . - ·- ·- ·- ·- . - ·- ·- · - ·- -·- ·- ·-· - ·- ·-- -- .. - ·- ·- · - ·- -· - ·- ·-· - ·- .- ·- ,_.i 
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To: Christensen, Christina[Christensen. Christina@epa.gov] 
From: Crk, Tanja 
Sent: Thur 5/25/2017 6:38:29 PM 
Subject: RE: WA petition blurb 

Great! Thanks, Christina 

From: Christensen, Christina 
Sent: Thursday, May 25, 2017 1:58 PM 
To: Crk, Tanja <Crk.Tanja@epa.gov> 
Subject: RE: WA petition blurb 

Great, thanks! I ran it by Betsy; she had no edits so off it goes! 

From: Crk, Tanja 
Sent: Thursday, May 25, 2017 1:39 PM 
To: Christensen, Christina "'"~c'1J~1[j'i§.:"i§"':!J"§"~'!lil!.!i§!l!Ji~~rulQY:> 
Cc: Fleisig, Erica <B~l9J~~~MlQY> <~Jtt!:;~;2@'i!SJ:.!Sm~lQY> 
Subject: WA petition blurb 

Hi Christina, 

Please use the text below for the comms blurb from MikeS. to Pruitt: 

Northwest Environmental Advocates Petition Response: Next week, I anticipate signing a 
response to an October 28, 2013 petition for rulemaking from the Northwest Environmental 
Advocates (NWEA). The petition requests that EPA use its federal rulemaking authority under 
Clean Water Act (CWA) section 303(c)(4)(B) to update water quality criteria for toxics to 
protect human health and aquatic life in Washington. Specifically, the request is that EPA 
promulgate human health criteria for arsenic, thallium and dioxin as well as update 
Washington's aquatic life criteria as necessary to meet requirements of CW A section 
303( c )(2)(B). Considering Washington's significant progress in developing and adopting revised 
human health criteria and anticipated updates to the state's aquatic life criteria in the future, we 
plan to deny the petition. NWEA filed a suit against the EPA on February 21, 2017, alleging 
that the Agency unreasonably delayed responding to its petition. The EPA is required to file an 
administrative record by June 27th, unless a response to this petition is issued by that date. 
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From: Crk, Tanja 
Location: HQ-Room-WJCW-6124-50pp 
Importance: Normal 
Subject: WA Toxic Criteria cr-E:";:·;·:-[i;m;.;;:;;;~~- j;~-;;;;;;;~-·1 

Start Date/Time: Tue 3/7}z01T6:ou:uo·"PM·-·-J 
End Date/Time: Tue 3/7/2017 7:00:00 PM 
NWEA v EPA Complaint Feb 21 2017.pdf 
NWEA petition response .pdf 
2017-02-15 WTR Petition for Rulemakinq FINAL.PDF 

[~~-~-~~=~~-~-~~~~~~-~~---~~~-~~~---~~--~~~-~-=~~~~~~~~~~~~~~:~~~!.!~~-f.~~~-Y.~--~!I!~I~=~-=-~~~--~~=~~~-~~~-~-~~~~~~-~~~~~~~~~---~~~-~~~: 
c===========~~~~~~~~~!.~-~~~I~~~~~~~Y.~===========J 
Note that this is an EPA (internal) meeting for staff"and BCs to discuss two p etitions: 1) the complaint 

by NWEA 1·egarding EPAs response (or fa ilure to respond) to the NWEA petition to update the WQC 

for taxies in WA and includes a no action ref erence on arsenic, dioxin, and thallium; and 2r~~·:=:·:~::~·-] 
i·- ·-·- ·-·-·- ·-·- · - · - ·-·-·-·-·ex: ·s-~·oent>erative-Process· ··-·- ·-·- · - ·-·-·- ·-·- ·- · - ·-~ ·--·-··--·- ·-·-·-·--·--· -·-·-! 
........................ ......................... ............... ............................... ..... ...... .... ...... .................... .... ...................... .; 

f , .... ·-·-··-·-·--·-. -·-·-......... -·-·-·---' -·-..... -·-. -·-·-·-·-·-·-. ~ ..... -· -· ..... -·-·· -·-·-··--- ··-·-·-·---··-·-·-. -·-.......... ........ .... -·-··-----·-·-........ -·-·-................... -·---' ...... .................... ·-· ... -·-·-··---·-· -·-. -...... -·-.-··---·-·-·-........ ·-·-·-i 

Ex.S -Deliberative Process ; 
; 
; 

! ~ 
L ..... ... . ........ . .... ... . .... , .... .... ... , ... . ... ' .... ... .... , ... . .... ... . ... . .... ... . ... . ... . .... , ... . ... , .... ... . ... ' ... . ... . ... . ... . ... , .... . ......... . ... .... . ... . ... , ... . ... . .... ... . ........ . .... , .... ... . ... , .... . ... . ... . .... ... . ... . ..... .... ... ......... . ... ..... . .... , .... .... .... ... . ..... ... . ... ..... ... . ... ...... ... . .... ... . ... . ... . .... , .... ... ..... ... . ... . ... . ... . ... . ... . ... , .... . ..... .... ... ..... ... . ... . ... . ... ..... ... . ... ..... . .... , ... ' 

Agenda 

1. Discuss the W A petition from NWEA 

Response to NWEA May 2016. Is there an email record of sending this petition response to Nina? 

i ........... ....... .. .. ,_ ... ...... .......... ........ .. .. ...... ... ... .... ...... ....... ... ..... .......... . _, _,, 

! Ex. 5- Deliberative Process i 
l .... .............. ...... ... ............................. ................... .... .............. ...... ............................. .................. ...... ... ....................... i 
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From: Crk, Tanja 
Location: HQ-Room-WJCW-6124-50pp 
Importance: Normal 
Subject: WA Toxic Criteria and C~~E~~~:=~~:::l 
Start Date/Time: Tue 3/7/2017 6:00:00 PM 
End Date/Time: Tue 3/7/2017 7:00:00 PM 
NWEA v EPA Complaint Feb 21 2017.pdf 
NWEA peti tion response.pdf 
2017-02-15 WTR Petition for Rulemakinq FINAL.PDF 

[~-~-~-~~-~--~-~--~- ~--~~~~-~~.:.~~-~f.~~~~X~.~-~~~~-Y.~.~~-~-~--~~-~-~-~--~-J 
Note that this is an EPA (internaO meeting for staff and BCs to discuss two petitions: /)the complaint 

by NWEA regarding EPA response (or fa ilure to respond) to the NWEA petition to update the WQC 

for taxies in WA and includes a no action reference on arsenic, dioxin, and thallium; and .f:~~·-=.::.::-1 
i- ·- ·- ·- · - ·- ·-· - ·- · ___ ,_! 

r ··- · - ·- · --·-· - ·E·;c~· -s··:-oeliilera"ii~e--F>roces-5---·- · -·-·- · - ·- i 
l--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ , , 
! ! 

Ex. 5- Deliberative Process I 

, , 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Agenda 

l. Discuss lhe WA petition from NWEA 

Re ponse to WEA May 2016. Is there an emai l record of sending this pe tition response to Nina? 

~-- -~~~ --~--~-~~-;~-~-~-~~~~-~~--~~~~~~~-1 
~ l '"·-·-·-·-·-·-·-·-·-··-·-·-·-·-··-·-·-·-·-···-·-·-·-·-··-·-··-·-·-·-·-··-·-··-·-·..: 
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From: Crk, Tanja 
Location: HQ-Roorn-vVJCvV-6124-SOpp 
Importance: Normal 
Subject: WA Toxic Criteria Petition Litigation 
Start Date/Time: Tue 3/7/2017 6:00:00 PM 
End Date/Time: Tue 3/7/2017 7:00:00 PM 

Note that this is an EPA (internal) meetingfor staff and BCs to discuss the complaint by NWEA 

regarding EPAs response (orfailure to respond) to the NWEA petition to update the WQCfor taxies 

in WA and includes a no action reference on arsenic, dioxin , and thallium. 

Agenda 

Discuss the W A petition from NWEA 

Response to NWEA May 2016. Is there an email record of sending this petition response to Nina? 

1""·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

! i 

i Ex. 5 - Deliberative Process ! 
! ! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
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From: Crk, Tanja 
Location: DCRoornvVest61 05AAssateague/DC-EPA-vVest-OST 
Importance: Normal 
Subject: WA Toxic Criteria Petition Litigation 
Start Date/Time: Tue 2/28/2017 5:00:00 PM 
End Date/Time: Tue 2/28/2017 6:00:00 PM 

Agenda 

Discuss the W A petition from NWEA 

Response to NWEA May 2016. Is there an email record of sending this petition response to Nina? 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Ex. 5 - Deliberative Process I 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
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From: Crk, Tanja 
Location: DCRoor-nvVest61 05AAssateague/DC-EPA-vVest-OST 
Importance: Normal 
Subject: NWEA Litigation Discussion 
Start Date/Time: Tue 2/28/2017 5:00:00 PM 
End Date/Time: Tue 2/28/2017 6:00:00 PM 

Agenda 

Discuss the W A petition from NWEA 

Response to NWEA May 2016. Is there an email record of sending this petition response to Nina? 

Ex. 5 - Deliberative Process 
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To: Galer, Rose[Galer.Rose@epa.gov] 
From: Fabiano, Claudia 
Sent: Mon 1/13/2014 2:16:27 PM 
Subject: FW: Reg Revision Comments posted--Nina Bell (NWEA) 

From: Robiou, Grace 
Sent: Friday, January 10, 2014 11:34 AM 
To: Hisei-Mccoy, Sara; Buffo, Corey; Fabiano, Claudia; Berol, David; Schroer, Lee; Chung, Angela 
Subject: FW: Reg Revision Comments posted--Nina Bell (NWEA) 

From: Aguirre, Janita 
Sent: Friday, January 10,2014 10:29 AM 
To: Robiou, Grace; Barash, Shari; Vlcan, Manjali 
Cc: Christensen, Christina; Goss, Heather; Russo, Gary 
Subject: Reg Revision Comments posted--Nina Bell (NWEA) 

The NWEA comments have been posted at regulations.gov. I am including 
the comments) cover letter and 5 attachments in this email. 

Thank you) 

Janita 
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Jan ita Aguirre 

Standards and Health Protection Division 

Office of Water) U.S. EPA 

(202) 566-1149 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Fabiano, Claudia 
Sent: Wed 11/6/2013 3:53:30 PM 
Subject: FW: Petition to EPA Administrator-- WA toxics 

From: Szelag, Matthew 
Sent: Monday, October 28, 2013 2:11 PM 
To: Galer, Rose; Fabiano, Claudia 
Cc: Chung, Angela 
Subject: FW: Petition to EPA Administrator-- WA toxics 

FYI- I haven't read this yet, but my understanding is that it includes human health and aquatic 
life. Could you please share with the appropriate folks at HQ? 

Thanks, 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Nina BeiiiJ:!:li~WQstl!@~~~.§:!JIYIL§~>m] 
Sent: Monday, October 28, 2013 10:18 AM 
To: Opalski, Dan; Psyk, Christine; Chung, Angela 
Cc: Szelag, Matthew 
Subject: Petition to EPA Administrator-- WA toxics 

Dan, Christine, and Angela: 
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Please find attached the petition to Administrator McCarthy regarding Washington's toxic 
criteria. 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: 
From: 

Fleisig, Erica[Fieisig.Erica@epa.gov] 
Szeiag, Matthew 

Sent: Tue 3/15/2016 12:23:37 AM 
Subject: RE: Discuss NWEA petition for WA ALC and possible response 

~---Ex~---s---=---tieiibe-raii-ve---~;-roce-ss---1 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 

Matthew Szelag I Standards 
U.S. Environmental Protection Reg ion 10 
1200 6th Avenue. 900. n\1\rW- 1<11 

P: (206) 553.5171 1 sze•lag'.ml3tthew@epa.gov 

-----Originai Appointment----

From: Fleisig, Erica 

WA 98101 

Sent: Tuesday, February 23, 2016 10:16 AM 
To: Fleisig, Erica; Szelag, Matthew; Fidis, Alexander; Berol, David; Buffo, Corey; Schroer, Lee; 
Chung, Angela 
Cc: Fabiano, Claudia 
Subject: Discuss NWEA petition for WA ALC and possible response 
When: Tuesday, March 15, 2016 4:00 PM-5:00PM (UTC-05:00) Eastern Time (US & Canada). 
Where: DCRoom West6105 E RockCreek/DC-E PA-West -OST 

~---E~-:---s--=--ii~iib;-~~i~;-;--p~~-~~;-;---1 
! ! 
i·-·-·-·-···- ·-··-·-·-··-·-··-·-·-·-·-··-·-··-·-·-···- ·-·-·-·-··-·-··-·-·- ·-·-···-·-·-·-·-··- ·-·-·-·-··-·-··-·-·-··-·-···- ·-·-·-·-··-·-··- ·-·-·-·-··- ·-··-·-·-··- ·-··-·-·-··-·-··-·-··-·-·-··-·-··-·-·-··-·-··- ·-·- ·-·-···- ·-·-·-·-·-·-··- ·-·- ·-·-··-·-·j 

Adding Matt and David's exchange below, and attaching the petition docs: 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 



ED_001458A_00013144

Ex. 5 -Attorney Client _. 
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To: Szelag, Matthew[Szelag.Matthew@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Chung, Angela 
Sent: Wed 9/16/2015 4:57:51 AM 
Subject: RE: NWEA 2013 Petition on WA WQS -- follow up letter 

Ex. 5 -Deliberative Process 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Szelag, Matthew 
Sent: Tuesday, September 15, 2015 11 :33 AM 
To: Fleisig, Erica; Chung, Angela 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
; 
; 

i Ex. 5- Deliberative Process 
; 
! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Thanks, 

Matthew Szelag I 
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U.S. Environmental Protection Agency 1 Region 10 

From: Fleisig, Erica 
Sent: Tuesday, September 15, 2015 11 :29 AM 
To: Szelag, Matthew 
Subject: Fw: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 - Deliberative Process 

From: Ford, Peter 
Sent: Tuesday, September 15, 2015 1:51PM 
To: Fleisig, Erica; Fabiano, Claudia; Buffo, Corey 
Cc: Schroer, Lee; Berol, David 
Subject: RE: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 
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From: Fleisig, Erica 
Sent: Tuesday, September 15, 2015 12:33 PM 
To: Ford, Peter; Fabiano, Claudia; Buffo, Corey 
Cc: Schroer, Lee; Berol, David 
Subject: Re: NWEA 2013 Petition on WA WQS -- follow up letter 

Ex. 5 -Attorney Client 

From: Berol, David 
Sent: Friday, September 4, 2015 2:06:14 PM 
To: Chung, Angela; Szelag, Matthew; Fleisig, Erica; Fidis, Alexander; Fabiano, Claudia; Buffo, 
Corey; Hisei-Mccoy, Sara 
Cc: Schroer, Lee; Ford, Peter 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 



ED_001458A_00013145

Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

From: Chung, Angela 
Sent: Friday, September 04, 2015 1:34 PM 
To: Berol, David 
Cc: Szelag, Matthew; Fleisig, Erica; Szalay, Endre 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 
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From: Nina Bell [!ruillt!mQ§ll@~~~~~~Qffi] 
Sent: Monday, August 31, 2015 11:02 AM 
To: Mclerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisei-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS -- follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: 
From: 
Sent: 
Subject: 

Fleisig, Erica[Fieisig.Erica@epa.gov]; Chung, Angela[Chung.Angela@epa.gov] 
Szelag, Matthew 
Tue 9/15/2015 6:32:55 PM 
FW: NWEA 2013 Petition on WA WQS -- follow up letter 

r·-· ............ --·-......... ··-. -· -·-......... --·---. ---. -............ -........ --... ·-............... ·-· ........ ---·· ... ... --.............. ·-. -·-....... ...... ---. ---··-----· ---......... ·-......... ---..... ---.................. --. ---......... ·-.... -........ ---·-.................................... -----...................... ................ ·-· ---......... l 

; Ex. 5 - Deliberative Process ; l ........................................ ........ ..... .......................................................................................................... ........................................................................................... ..... ................... ...................... ................... ........ ..................................................................... ....................................................................... l 

Thanks, 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Reg ion 10 

1200 6th OWW-191 I Seattle, WA 98101 

P: (206) 553.5171 1 sze lag.nnattl1ew @e~la.gi)V 

From: Fleisig, Erica 
Sent: Tuesday, September 15, 2015 11 :29 AM 
To: Szelag, Matthew 
Subject: Fw: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5- Deliberative Process 

From: Ford, Peter 
Sent: Tuesday, September 15, 2015 1:51PM 
To: Fleisig, Erica; Fabiano, Claudia; Buffo, Corey 
Cc: Schroer, Lee; Berol, David 
Subject: RE: NWEA 2013 Petition on WA WQS --follow up letter 

r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

i Ex. 5 -Attorney Client ! 
t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
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Ex. 5 -Attorney Client 

From: Fleisig, Erica 
Sent: Tuesday, September 15, 2015 12:33 PM 
To: Ford, Peter; Fabiano, Claudia; Buffo, Corey 
Cc: Schroer, Lee; Berol, David 
Subject: Re: NWEA 2013 Petition on WA WQS -- follow up letter 

Ex. 5 -Attorney Client 

From: Berol, David 
Sent: Friday, September 4, 2015 2:06:14 PM 
To: Chung, Angela; Szelag, Matthew; Fleisig, Erica; Fidis, Alexander; Fabiano, Claudia; Buffo, 
Corey; Hisei-Mccoy, Sara 
Cc: Schroer, Lee; Ford, Peter 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Attorney-Client Privileged; Deliberative 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

From: Chung, Angela 
Sent: Friday, September 04, 2015 1:34 PM 
To: Berol, David 
Cc: Szelag, Matthew; Fleisig, Erica; Szalay, Endre 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 
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Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell [rru~;m_Q.§ll@~>!SK,~~~~Qffi] 
Sent: Monday, August 31, 2015 11:02 AM 
To: Mclerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisei-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS -- follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 
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503/295-0490 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov]; Fabiano, Claudia[Fabiano.Ciaudia@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov]; Berol, David[Beroi.David@epa.gov] 
From: Ford, Peter 
Sent: Tue 9/15/2015 5:51:48 PM 
Subject: RE: NWEA 2013 Petition on WA WQS -- follow up letter 

Ex. 5 -Attorney Client 

From: Fleisig, Erica 
Sent: Tuesday, September 15, 2015 12:33 PM 
To: Ford, Peter; Fabiano, Claudia; Buffo, Corey 
Cc: Schroer, Lee; Berol, David 
Subject: Re: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 

From: Berol, David 
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Sent: Friday, September 4, 2015 2:06:14 PM 
To: Chung, Angela; Szelag, Matthew; Fleisig, Erica; Fidis, Alexander; Fabiano, Claudia; Buffo, 
Corey; Hisel-Mccoy, Sara 
Cc: Schroer, Lee; Ford, Peter 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 
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From: Chung, Angela 
Sent: Friday, September 04, 2015 1:34PM 
To: Berol, David 
Cc: Szelag, Matthew; Fleisig, Erica; Szalay, Endre 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell Lill~Q:I~il{f!@QYQI~~[l}Y_~Qigj 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 



ED_001458A_00013147

Nina Bell, J.D., Executive Director 

Northwest Environmentai Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Tue 9/15/2015 4:34:16 PM 
Subject: RE: NWEA 2013 Petition on WA WQS -- follow up letter 

Ex.5 -Deliberative Process 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Fleisig, Erica 
Sent: Tuesday, September 15, 2015 9:27AM 
To: Szelag, Matthew 
Subject: Re: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5- Deliberative Process 

From: Szelag, Matthew 
Sent: Monday, September 14, 2015 12:53:01 PM 
To: Fleisig, Erica 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Deliberative Process 
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Ex.5 -Deliberative Process 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Chung, Angela 
Sent: Friday, September 11, 2015 5:33PM 
To: Szelag, Matthew 
Subject: RE: NWEA 2013 Petition on W A WQS --follow up letter 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

' ' . . 

1 Ex. 5- Deliberative Process I 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Berol, David 
Sent: Friday, September 04, 2015 11:06 AM 
To: Chung, Angela; Szelag, Matthew; Fleisig, Erica; Fidis, Alexander; Fabiano, Claudia; Buffo, 
Corey; Hisel-Mccoy, Sara 
Cc: Schroer, Lee; Ford, Peter 
Subject: F\l/: :t'~\l/EA 2013 Petition on \l/ A \l/QS -- follovv up letter 
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Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

From: Chung, Angela 
Sent: Friday, September 04, 2015 1:34PM 
To: Berol, David 



ED_001458A_00013148

Cc: Szelag, Matthew; Fleisig, Erica; Szalay, Endre 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell Lill~Q:I~!Jlf!ffiQYQI~~[l}Y_~QigJ 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 



ED_001458A_00013148

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Mon 9/14/2015 4:53:01 PM 
Subject: FW: NWEA 2013 Petition on WA WQS -- follow up letter 

Hi Erica, 

Ex.S -Deliberative Process 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Chung, Angela 
Sent: Friday, September 11, 2015 5:33PM 
To: Szelag, Matthew 
Subject: RE: NWEA 2013 Petition on W A WQS --follow up letter 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ , , 

I Ex. 5 - Deliberative Process I 
i . 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 
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From: Berol, David 
Sent: Friday, September 04, 2015 11:06 AM 
To: Chung, Angela; Szelag, Matthew; Fleisig, Erica; Fidis, Alexander; Fabiano, Claudia; Buffo, 
Corey; Hisel-Mccoy, Sara 
Cc: Schroer, Lee; Ford, Peter 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 

David Berol 

U.S. EP.A.~ Office of General Counsel 
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202-564-6873 

From: Chung, Angela 
Sent: Friday, September 04,2015 1:34PM 
To: Berol, David 
Cc: Szelag, Matthew; Fleisig, Erica; Szalay, Endre 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell Lm~Q:I~Il@@QYQI~~[l}Y_~Qigj 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 
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Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Chung, Angela[Chung.Angela@epa.gov]; Szelag, Matthew[Szelag.Matthew@epa.gov]; Fleisig, 
Erica[Fieisig.Erica@epa.gov]; Fidis, Aiexander[Fidis.Aiexander@epa.gov]; Fabiano, 
Claudia[Fabiano.Ciaudia@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov]; Hisei-Mccoy, Sara[Hisei
McCoy.Sara@epa.gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov]; Ford, Peter[Ford.Peter@epa.gov] 
From: Berol, David 
Sent: Fri 9/4/2015 6:06:14 PM 
Subject: FW: NWEA 2013 Petition on WA WQS -- follow up letter 

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 
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berol.david@epa.gov 

From: Chung, Angela 
Sent: Friday, September 04, 2015 1:34PM 
To: Berol, David 
Cc: Szeiag, Matthew; Fieisig, Erica; Szalay, Endre 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell Lm~Q:I~Il@@QYQI~~[l}Y_~Qigj 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 



ED_001458A_00013150

Nina Beii, j.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Berol, David[Beroi.David@epa.gov] 
\.#c: Szeiag, iviatthew[Szeiag.iviatthew@epa.gov]; Fieisig, Erica[Fieisig.Erica@epa.gov]; Fidis, 
Alexander[Fidis.Aiexander@epa.gov]; Szalay, Endre[Szalay.Endre@epa.gov] 
From: Chung, Angela 
Sent: Fri 9/4/2015 5:41 :42 PM 
Subject: RE: NWEA 2013 Petition on WA WQS -- follow up letter 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth /!we, Suite 900, 0\"l"~liJ 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Chung, Angela 
Sent: Friday, September 04, 2015 10:34 AM 
To: Berol, David 
Cc: Szelag, Matthew (Szelag.Matthew@epa.gov ); Fleisig, Erica; Szalay, Endre 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 
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From: Nina Bell Lill~Q:I~!Jlf!ffiQYQI~~[l}Y_~QigJ 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Berol, David[Beroi.David@epa.gov] 
\.#c: Szeiag, iviatthew[Szeiag.iviatthew@epa.gov]; Fieisig, Erica[Fieisig.Erica@epa.gov]; Szalay, 
Endre[Szalay.Endre@epa.gov] 
From: Chung, Angela 
Sent: Fri 9/4/2015 5:34:01 PM 
Subject: FW: NWEA 2013 Petition on WA WQS -- follow up letter 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell [mailto:nbell@advocates-nwea.org] 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 



ED_001458A_00013153

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Buffo, Corey[Buffo.Corey@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov]; Fabiano, 
Ciaudia[Fabiano.Ciaudia@epa.gov] 
From: Hisei-Mccoy, Sara 
Sent: Mon 8/31/2015 6:16:09 PM 
Subject: Fwd: NWEA 2013 Petition on WA WQS --follow up letter 

Sara Hisel-McCoy 
Standards and Health Protection Division 
202 566-1649 

Begin forwarded message: 

From: Nina Bell ::::ru~!4!J[!ill~~].:::I!JYJ~I[g• 

Date: August 31, 2015 at 2:02:06 PM EDT 
To: "McLerran, Dennis" 

Subject: NWEA 2013 Petition on W A WQS -- follow up letter 
Reply-To: "!l!;J~@ill:tYQgtl!~~ilQ[g 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 
2013 Petition for Rulemaking on Water Quality Criteria for Toxics in the State of 
Washington sent to Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 
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Portland, OR 97212-0187 

503/295-0490 
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From: Fleisig, Erica 
Location: DCRoornvVest61 05ERockCreek/DC-EPA-vVest-OST 
Importance: Normal 
Subject: Discuss NWEA petition for WA ALC and possible response 
Start Date/Time: Tue 3/15/2016 8:00:00 PM 
End Date/Time: Tue 3/15/2016 9:00:00 PM 

r··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-"E"x".'"5"': 'oei'itieiiii1'Ve"'P'roce55'"'"'"-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·we wanted to 
I.-·-·-·-·- ··-·-·-·-·- ··-·-· -·-·-·-·-. -·-. -··-·- ··-·-.-·-·-·-· -··-·-·- ·-·- ··-·-·· -·-·- ··-·-·· -·-·- ·-·-···-·-. -·-·-·· -·-·· -·-·- ·-·-·-·-. -·-·-··-·-· -·-· -·-·-·· -·-·- ·-· -· -·-. -·-·- ·-·-. -·-· ___ J 

have a discussion about our response. Scheduling th is fo r when Matt is back in the office, which 
r··- ·-·- ·'Ex-~-· -s··:· · ·oeHt>er~l'ii.ve·-·Proc-«i"si·- ·-·· ·- ! 
~----·· ---··-----. -·-. -----. ---··---·----- ··---·· -----··---·· -----··---···---··-· ---··-------·- · ---···---··-· ---··- --·· ---·-·· .: 

Adding Matt and David's exchange below, and attaching the petition docs: 

Ex. 5 -Attorney Client 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 
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From: Crk, Tanja 
Location: HQ-Room-WJCW-6124-50pp 
Importance: Normal 
Subject: WA Toxic Criteria and AWB Petitions 
Start Date/Time: Tue 3/7/2017 6:00:00 PM 
End Date/Time: Tue 3/7/2017 7:00:00 PM 
NWEA v EPA Complaint Feb 21 2017.pdf 
NWEA petition response .pdf 

[=:~:=~:=~=:~==:=~.~ ...... : ... :~:~:~~~!:~~:~P.~~:~I~~:~:~:~:~:~:~:=~:~:~:~:~:~:===~.~:~:~:~:~L.---·-·-·-- ·-·---·-·- ·-· -·--·---·-·- ·- · -·-·--·-·-·-·-·- ·-·-·-·-·· 
! Ex. 5- Attorney Client I ,, ............................................................................................................................. ............................................................................................................................... -.................................................................. ........ .; 

r·· ·-·- ·- ·- · - · --·- ·- ·- · --·-·ex~·s·:-oelft>erailile .Proce-55--·- · - ·- ·--·- ·-·- ·-· -·- -·-: 
1 .. . . .... .. . .. ... . .. ..... ..... . ... .... . ....... .. ............ ... . .. ..... . . .. . . . .............. .. . . . .............. ............. .. ...... ...... . 

Note that this is an EPA (internal) meeting for staff·and BCs to discuss two petitions: 1) the complaint 

by NWEA 1·egarding EPAs response (or fa ilure to respond) to the NWEA petition to update the WQC 

for taxies in WA and includes a no action reference on arsenic, dioxin, and thallium; andj"N~i .. ii~-P~-~i~;·: 

[~~---~--~~~----~-~-~-f-~~-~-p_~-~~~-~-~!~~----~~-~~~--~-~J ·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
!-- -- -- ·-·-- -- -·-- -- ---·-- -- --- -- ---------- -- ---- -- --------- -- -- - -- -- --- -- --- -- -·---- -- -·-- -- -- - -- -- --- -- -·- ---- --- -- -·-- -- -· -·-- -- --- -- ------- --- -- -·-- -- -- - ·-- -- --- -- ---- - -- --- -- ----- ----- -- ------ -- - -- -- --- -- -- - -- -- --- -- -·-- -- -- ---- -- ---- -- -- - -- -- --- -- -·- -1 

Ex. 5 - Deliberative Process 
i 

; 
; 

! 
; 

' ! i--------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------·-·J 

Agenda 

1. Discuss the W A petition from NWEA 

Response to NWEA May 2016. Is there an email record of sending this petition response to Nina? 
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To: Crk, Tanja[Crk.Tanja@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov]; Szeiag, iviatthew[Szeiag.iviatthew@epa.gov]; Guzzo, 
Lindsay[Guzzo.Lindsay@epa.gov]; Fidis, Alexander[Fidis.Aiexander@epa.gov]; Szalay, 
Endre[Szalay.Endre@epa.gov] 
From: Chung, Angela 
Sent: Tue 2/21/2017 8:08:50 PM 
Subject: FW: NWEA letter re WA toxic criteria 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell [mailto:nbell@advocates-nwea.org] 
Sent: Tuesday, February 21, 2017 12:07 PM 
To: Hisel-Mccoy, Sara <Hisel-McCoy.Sara@epa.gov> 
Cc: Chung, Angela <Chung.Angela@epa.gov>; Psyk, Christine <Psyk.Christine@epa.gov> 
Subject: NWEA letter re W A toxic criteria 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212 

503/295-0490 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: McRae, Evelyn 
Sent: Thur 6/1/2017 3:44:49 PM 
Subject: RE: ETA for Northwest Environmental Advocates (NWEA) petition response 

Completed 

From: Fleisig, Erica 
Sent: Thursday, June 01, 2017 11:04 AM 
To: McRae, Evelyn <McRae.Evelyn@epa.gov> 
Subject: FW: ETA for Northwest Environmental Advocates (NWEA) petition response 

Erica Fleisig 

Physical Scientist, Team Leader 

Regional Water Quality Standards Branch, Office of Science and Technology 

U.S. Environmental Protection Agency 

1200 Pennsylvania Ave, NW (4305T) 

Washington, DC 20460 

(202) 566-1057 (work) 

(202) 566-0409 (fax) 

From: Hisel-Mccoy, Sara 
Sent: Thursday, June 01, 2017 10:02 AM 
To: Fleisig, Erica 
Cc: Buffo, Corey ~!i!JW~Qri:~Y~l?J!JNY Crk, Tanja 

Szelag, Matthew <~@!gj~t1J:l!:~~:!5h~mY• 
Schroer, Lee <~:jrr~~~@~iQY· 

Chung, Angela 
Berol, David 

Subject: Re: ETA for Northwest Environmental Advocates (NWEA) petition response 
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Yes. That works. 

Evelyn, when it is signed please attach to Ericas message, Sign Sara Hisel-McCoy, and include 
my signature block. 

Thank you, 

Sara 

Standards and Health Protection Division 

On Jun 1, 2017, at 9:50AM, Fleisig, Erica wrote: 

r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
; 
; 
; 
; 

1 Ex. 5 - Deliberative Process ; 
; 
; 
! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Please send the denial with the email below to Nina (n!~l@~!YS;~!!§l;~~~Q[g), cc'ing 
David Berol, Lee Schroer, Angela Chung, Corey Buffo, and Erica Fleisig. 

Ex. 5 - Deliberative Process 
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Erica Fleisig 

Physical Scientist, Team Leader 

Regional Water Quality Standards Branch, Office of Science and Technology 

U.S. Environmental Protection Agency 

1200 Pennsylvania Ave, NW (4305T) 

\X/ ashington, DC 20460 

(202) 566-1057 (work) 

(202) 566-0409 (fax) 

From: Hisel-Mccoy, Sara 
Sent: Thursday, June 01, 2017 9:24AM 
To: Fleisig, Erica 
Cc: Buffo, Corey Crk, Tanja 
Angela Szelag, Matthew :::~~tgl~~~w~~21ll?m:' 
David Schroer, Lee 
Subject: Re: ETA for Northwest Environmental Advocates (NWEA) petition response 

Evelyn can send from my inbox. So how about I take a look this afternoon and give her any 
edits I have and she can send it. Does that work? 

Standards and Health Protection Division 

On Jun 1, 2017, at 8:42AM, Fleisig, Erica wrote: 

Mike signed the WA petition denial. Once we get a copy, we'll draft an email for 
someone to send (maybe Betsy S if Sara is out today?) and then R1 0 can 
send to Ecology. 

From: Lousberg, Macara 
Sent: Thursday, June 1, 2017 8:37:25 AM 
To: Dennis, Allison 
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Cc: Christensen, Christina; Lalley, Cara; Gerstein, Arielle; Fleisig, Erica; Campbell, 
Ann; Evalenko, Sandy 
Subject: RE: ETA for Northwest Environmental Advocates (NWEA) petition 
response 

FYI, :Mike signed the letter last night. T'ne package is on its way to the correspondence 
team to be logged out. 

From: Lousberg, Macara 
Sent: Wednesday, May 31, 2017 12:39 PM 
To: Dennis, Allison ::::_ll<Q_lJiilllLlillliill~~~r~~ 
Cc: Christensen, Christina Lalley, Cara 

Gerstein, Arielle <g~~trulJ!!lli~!kiilll~Y. Fleisig, Erica 
Sandy lli:J-illhtJli<:~@gw;_> Campbell, Ann 

Evalenko 
Subject: RE: ETA for Northwest Environmental Advocates (NWEA) petition 
response 

FYI all, I just put the package in Mike's in box for signature. 

From: Lousberg, Macara 
Sent: Wednesday, May 31,2017 6:10AM 
To: Dennis, Allison :::._us:_mllli.JillliQJ}I[flli:~"-gt;IY. 
Cc: Christensen, Christina Lalley, Cara 

Gerstein, Arielle Fleisig, Erica 

Subject: Re: ETA for Northwest Environmental Advocates (NWEA) petition response 

No. Both Wanda and Diane were out yesterday so I don't believe the signature 
package was prepared. I'll follow up this morning. 

Sent from my iPhone 

On May 3 0, 20 1 7, at 11 :06 PM, Dennis, Allison 

Did mike sign this tonight ? 
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Sent from my iPhone 

On May 30,2017, at 1:16PM, Christensen, Christina 
wrote: 

This was routed through CMS late Friday for Mike's signature, so it should 
be with the OW IO now. 

From: Lousberg, Macara 
Sent: Tuesday, May 30, 2017 1:09PM 

Lalley, Cara 

Cc: Christensen, Christina Gerstein, 
Ari ell e <g<~STIJ . .Jill.~';.(@QPSJL.g<;;~Y. 
Subject: RE: ETA for Northwest Environmental Advocates (NWEA) 
petition response 

:-·-·-·---- -·-·-----------·--------·-----·-·ex-. -g·~-o·e-iiiie-rative -P-rocess ________________ ------------·---·--------·--1 

i. ... ... ...... ~ ·-·- ·-- · --·- ·--· · ·- ·- ·- ·-· · ···-·- ·-- · - ·- ···- · -·-- ·- ·- ·- ·-·- ··-· · ·-·- · -· · -·-- ··-· · ·-· - · -- ·--·-· .. ·· ·-··-· ····-·-·-·--·--·-·-·-·--·--·-····-·-··-·-·--· ··-·-·-·········----·--·--·-·-·-·--! 
Looping in Christina and A1ielle in case either of them has an update on this . 

From: Dennis, Allison 
Sent: Tuesday, May 30, 2017 11:03 AM 
To: Lalley, Cara Lousberg, Macara 

Subject: ETA for Northwest Environmental Advocates (NWEA) petition 
response 

Has Mike signed it yet? If not, does anyone know when he's planning to? 
Thanks! - Allison 
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To: Szelag, Matthew[Szelag.Matthew@epa.gov]; Guzzo, Lindsay[Guzzo.Lindsay@epa.gov]; Fidis, 
Alexander[Fidis.Aiexander@epa.gov]; Szalay, Endre[Szalay.Endre@epa.gov]; Steiner-Riley, Cara[Steiner
Riley.Cara@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov]; Crk, Tanja[Crk.Tanja@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov] 
From: Chung, Angela 
Sent: Tue 2/21/2017 7:30:33 PM 
Subject: Fwd: WA toxic criteria petition 

FYI 

Sent from my iPhone 

Begin forwarded message: 

From: "Nina Bell" 
Date: February 21,2017 at 11:23:02 AM PST 
To: 
Subject: W A toxic criteria petition 
Reply-To: ::::!IJ:1.ffieillill:tYQgru~~ih.Q1r:g 

We filed the attached case today. 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212 

503/295-0490 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
\.#c: Buffo, Corey[Buffo.Corey@epa.gov]; Crk, Tanja[Crk.Tanja@epa.gov]; Chung, 
Angela[ Chung .Angela@epa.gov]; Szelag, Matthew[Szelag.Matthew@epa.gov]; Berol, 
David[Beroi.David@epa.gov]; Schroer, Lee[schroer.lee@epa.gov] 
From: Hisei-Mccoy, Sara 
Sent: Thur 6/1/2017 2:01:55 PM 
Subject: Re: ETA for Northwest Environmental Advocates (NWEA) petition response 

Yes. That works. 

Evelyn, when it is signed please attach to Ericas message, Sign Sara Hisel-McCoy, and include 
my signature block. 
Thank you, 
Sara 

Standards and Health Protection Division 

On Jun 1, 2017, at 9:50AM, Fleisig, Erica wrote: 

Ex. 5 - Deliberative Process 

Please send the denial with the email below to Nina (!Jt2§tl!@~~~~~~~Q[g), cc'ing 
David Berol, Lee Schroer, Angela Chung, Corey Buffo, and Erica Fleisig. 

Ex. 5 - Deliberative Process 
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Erica Fleisig 

Physicai Scientist, Team Leader 

Regional Water Quality Standards Branch, Office of Science and Technology 

U.S. Environmental Protection Agency 

Washington, DC 20460 

(202) 566-1057 (work) 

(202) 566-0409 (fax) 

From: Hisel-Mccoy, Sara 
Sent: Thursday, June 01, 2017 9:24AM 
To: Fleisig, Erica 
Cc: Buffo, Corey Crk, Tanja 
Angela Szelag, Matthew <~mf!&Mfilm~lf!l_I~~!Y 
David Schroer, Lee 
Subject: Re: ETA for Northwest Environmental Advocates (NWEA) petition response 

Evelyn can send from my inbox. So how about I take a look this afternoon and give her any 
edits I have and she can send it. Does that work? 

Standards and Health Protection Division 

On Jun 1, 2017, at 8:42AM, Fleisig, Erica wrote: 

Mike signed the WA petition denial. Once we get a copy, we'll draft an email for 
someone to send (maybe Betsy S if Sara is out today?) and then R1 0 can 
send to Ecology. 

From: Lousberg, Macara 
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Sent: Thursday, June 1, 2017 8:37:25 AM 
To: Dennis, Allison 
Cc: Christensen, Christina; Lalley, Cara; Gerstein, Arielle; Fleisig, Erica; Campbell, 
Ann; Evalenko, Sandy 
Subject: RE: ETA for Northwest Environmental Advocates (NWEA) petition 
response 

FYI, Mike signed the letter last night. The package is on its way to the correspondence 
team to be logged out. 

From: Lousberg, Macara 
Sent: Wednesday, May 31,2017 12:39 PM 
To: Dennis, Allison :::::_QQ!ll~8llru;i!!f!i[lg~~ 
Cc: Christensen, Christina Lalley, Cara 

Gerstein, Arielle 
Campbell, Ann :::::!,dilliJ~illiml@~~!Y• 

Fleisig, Erica 
Sandy 

Evalenko 
Subject: RE: ETA for Northwest Environmental Advocates (NWEA) petition 
response 

FYI all, I just put the package in Mike's in box for signature. 

From: Lousberg, Macara 
Sent: Wednesday, May 31,2017 6:10AM 
To: Dennis, Allison 
Cc: Christensen, Christina Lalley, Cara 

Gerstein, Arielle <m~~!J!Jlli~~illJillY Fleisig, Erica 

Subject: Re: ETA for Northwest Environmental Advocates (NWEA) petition response 

No. Both Wanda and Diane were out yesterday so I don't believe the signature 
package was prepared. I'll follow up this morning. 

Sent from my iPhone 

wrote: 
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Did mike sign this tonight ? 

Sent from my iPhone 

On May 30, 2017, at 1:16 PM, Christensen, Christina 
wrote: 

This was routed through CMS late Friday for Mike's signature, so it should 
be with the OW IO now. 

From: Lousberg, Macara 
Sent: Tuesday, May 30, 2017 1:09PM 
To: Dennis, Allison :::::U<Qill~8JJ~~[lg~~ 

Cc: Christensen, Christina 
Arielle <&~smlJ!I.l~~Qllil~~ 

Lalley, Cara 

Gerstein, 

Subject: RE: ETA for Northwest Environmental Advocates (NWEA) 
petition response 

From: Dennis, Allison 
Sent: Tuesday, May 30, 2017 11:03 AM 
To: Lalley, Cara Lousberg, Macara 

Subject: ETA for Northwest Environmental Advocates (NWEA) petition 
response 

Has Mike signed it yet? If not, does anyone know when he's planning to? 
Thanks! - Allison 
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To: Barr, Janine[barr.janine@epa.gov]; Barash, Shari[Barash.Shari@epa.gov] 
\.#c: Buffo, Corey[Buffo.Corey@epa.gov]; Fieisig, Erica[Fieisig.Erica@epa.gov]; Laiiey, 
Cara[Lalley.Cara@epa.gov]; Harper, Ashley[harper.ashley@epa.gov]; Strong, 
Jamie[Strong.Jamie@epa.gov] 
From: Dennis, Allison 
Sent: Fri 5/26/2017 4:19:48 PM 
Subject: RE: Northwest Environmental Advocates Petition Response 

+ Cara 

Thanks! This is perfect. 

If you have any other petition responses coming down the pipeline, please let me and Cara 
know. Sometimes these generate media inquiries ... thanks! 

From: Barr, Janine 
Sent: Friday, May 26, 2017 12:03 PM 
To: Barash, Shari <Barash.Shari@epa.gov>; Dennis, Allison <Dennis.AIIison@epa.gov> 
Cc: Buffo, Corey <Buffo.Corey@epa.gov>; Fleisig, Erica <Fieisig.Erica@epa.gov>; Harper, 
Ashley <harper.ashley@epa.gov>; Strong, Jamie <Strong.Jamie@epa.gov> 
Subject: RE: Northwest Environmental Advocates Petition Response 

Hi Allison, 

Below you will find our desk statement for the NWEA petition response. Please let me know if 
you require any additional information. 

Thank you! 

Janine 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· , , 
i i 

i Ex. 5 - Deliberative Process i i i 

i ! 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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Ex. 5 - Deliberative Process 

Janine Barr 

ORISE Participant 

Office of Water, OST, SHPD 

U.S. Environmental Protection Agency 

Washington, D.C. 

202-566-1194 

From: Barash, Shari 
Sent: Friday, May 26, 2017 12:02 PM 
To: Dennis, Allison 
Barr, Janine ~ru!Dlr:~~rutQY> 
Cc: Buffo, Corey Fleisig, Erica <t!~ru;m;;B@~Mrtt> 
Subject: RE: Northwest Environmental Advocates Petition Response 

I'm sending to Corey and Erica. 
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Shari Z. Barash 

Chief 

National Branch 

Office of Water 

US EPA 

Washington, DC 

202-566-0996 

From: Dennis, Allison 
Sent: Friday, May 26, 2017 11:49 AM 
To: Harper, Ashley .,..hh~, !]:;'1.§"L~J.LI['IJ9:.~£.,glQY::: Barash, 
Shari Strong, Jamie <~'-'1!:·rQ'!JJ1a~IJ:Jl§@S!Q!'lQQY> 
Subject: Northwest Environmental Advocates Petition Response 

In Cara's absence, I was hoping one of you could help me track down the desk statement for 
this petition response Mike is signing next week. I'll need to provide that statement to OPA. Can 
get this as soon as possible? Thanks! -Allison 

Begin forwarded message: 

From: :::..u~~Mlli~l!nill-lmY 
Date: May 26,2017 at 8:16:24 AM EDT 
To: Cara Lalley 
Subject: Another day, another petition 

I saw this entry in mikes weekly email to the admin. Is this yours ? If so can you send me a 
desk statement ? 

Ex.5 -Deliberative Process 
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Ex. 5 - Deliberative Process 

Sent from my iPhone 
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To: Barash, Shari[Barash.Shari@epa.gov]; Dennis, Allison[Dennis.AIIison@epa.gov] 
\.#c: Buffo, Corey[Buffo.Corey@epa.gov]; Fieisig, Erica[Fieisig.Erica@epa.gov]; Harper, 
Ashley(harper.ashley@epa.gov]; Strong, Jamie[Strong.Jamie@epa.gov] 
From: Barr, Janine 
Sent: Fri 5/26/2017 4:02:55 PM 
Subject: RE: Northwest Environmental Advocates Petition Response 

Hi Allison, 

Below you will find our desk statement for the NWEA petition response. Please let me know if 
you require any additional information. 

Thank you! 

Janine 

Ex.5 -Deliberative Process 

Janine Barr 

OR!SE Participant 



ED_001458A_00013385

Office of Water, OST, SHPD 

U.S. Environmental Protection Agency 

Washington, D.C. 

202-566-1194 

From: Barash, Shari 
Sent: Friday, May 26, 2017 12:02 PM 
To: Dennis, Allison <Dennis.AIIison@epa.gov>; Harper, Ashley <harper.ashley@epa.gov>; 
Barr, Janine <barr.janine@epa.gov>; Strong, Jamie <Strong.Jamie@epa.gov> 
Cc: Buffo, Corey <Buffo.Corey@epa.gov>; Fleisig, Erica <Fieisig.Erica@epa.gov> 
Subject: RE: Northwest Environmental Advocates Petition Response 

I'm sending to Corey and Erica. 

Shari Z. Barash 

Chief 

National Branch 

Office of Water 

US EPA 

Washington, DC 

202-566-0996 

From: Dennis, Allison 
Sent: Friday, May 26, 2017 11:49 AM 
To: Harper, Ashley <tlh~~ [fYI§l"L~~YJIJ;~~lQY:> 
Shari Jamie <~'-1!:·rQ,!JJI~~r:l:Jl§~§Ql'lQQY:> 
Subject: Northwest Environmental Advocates Petition Response 

Barash, 
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In Cara's absence, I was hoping one of you could help me track down the desk statement for 
this petition response Mike is signing next week. I'll need to provide that statement to OPA. Can 
get this as soon as possible? Thanks! -Allison 

Begin forwarded message: 

From: '!l~~Mlli~l!nill-lillY 
Date: May 26,2017 at 8:16:24 AM EDT 
To: Cara Lalley 
Subject: Another day, another petition 

I saw this entry in mikes weekly email to the admin. Is this yours ? If so can you send me a 
desk statement ? 

Ex.S -Deliberative Process 

Sent from my iPhone 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Lee-

Schroer, Lee[schroer.lee@epa.gov] 
Fieisig, Erica[Fieisig.Erica@epa.gov]; Ford, Peter[Ford.Peter@epa.gov] 
Berol, David 
Tue 4/5/2016 7:08:20 PM 
FW: Draft NWEA petition response for WA toxics 

~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

1 Ex. 5 -Attorney vlient · 
; 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Erica-

I've finished commenting/editing the document. Could you please also add Lee to the review 
list? Thanks! 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

berol.david@epa.gov 

From: Szelag, Matthew 
Sent: Monday, April 04, 2016 4:48PM 
To: Chung, Angela <Chung.Angela@epa.gov>; Buffo, Corey <Buffo.Corey@epa.gov>; Fidis, 
Alexander <Fidis.Alexander@epa.gov>; Berol, David <Berol.David@epa.gov>; Fabiano, 
Claudia <Fabiano.Claudia@epa.gov> 
Cc: Fieisig, Erica <Fieisig.Erica@epa.gov> 
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Subject: Draft NWEA petition response for WA toxics 

Hi all, 

Below is a SharePoint link to our draft petition response to NWEA on W A toxics. Erica and I 
have revised this after our meeting a couple weeks ago. Please make any comments/edits by 
COB Friday, April 8. I've attached the petition and subsequent follow up letters from NWEA as 
well. Thanks! 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
! i 

i Ex. 5 - Deiiberative Process ! 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 
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To: Dennis, Allison[Dennis.AIIison@epa.gov]; Harper, Ashley[harper.ashley@epa.gov]; Barr, 
Janine[barr.janine@epa.gov]; Strong, Jarnie[Strong.Jarnie@epa.gov] 
Cc: Buffo, Corey[Buffo.Corey@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Barash, Shari 
Sent: Fri 5/26/2017 4:01 :50 PM 
Subject: RE: Northwest Environmental Advocates Petition Response 

I'm sending to Corey and Erica. 

Shari Z. Barash 

Chief 

National Branch 

Office of Water 

US EPA 

Washington, DC 

202-566-0996 

barash.shari@epa.gov 

From: Dennis, Allison 
Sent: Friday, May 26, 2017 11:49 AM 
To: Harper, Ashley <harper.ashley@epa.gov>; Barr, Janine <barr.janine@epa.gov>; Barash, 
Shari <Barash.Shari@epa.gov>; Strong, Jamie <Strong.Jamie@epa.gov> 
Subject: Northwest Environmental Advocates Petition Response 

In Cara's absence, I was hoping one of you could help me track down the desk statement for 
this petition response Mike is signing next week. I'll need to provide that statement to OPA. Can 
get this as soon as possible? Thanks! -Allison 

Begin forwarded message: 

From: :::::.u~~Mlli~[lnill_lmY: 
Date: May 26,2017 at 8:16:24 AM EDT 
To: Cara Lalley 
Subject: Another day, another petition 
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I saw this entry in mikes weekly email to the admin. Is this yours ? If so can you send me a 
desk statement ? 

Ex. 5 - Deliberative Process 

Sent from my iPhone 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Fleisig, Erica[Fieisig.Erica@epa.gov]; Crk, Tanja[Crk.Tanja@epa.gov] 
Buffo, Corey[Buffo.Corey@epa.gov] 
Szelag, Matthew 
Thur 5/25/2017 5:30:27 PM 
RE: WA petition comms blurb for your quick review 

Works for me. FYI - this is what Angela submitted for our Region 10 weekly issues. The two 
vvrite-ups !ook fairly consistent to me, but fee! free to borrovv anything if you vvant. 

Ex.5 - Deliberative Process 

L--·-·-·-·-·-·-·-_~_-·-·-·-·-·-·-·-·-·-·-·-·.r_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~·-·-·-·-·-·-·;·-·-·-·-~·-·-·-·-·-·-·-c;-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·;:r·-·-·-·-·r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

U.S. Environmental Protection Agency 1 Region 10 

From: Fleisig, Erica 
Sent: Thursday, May 25, 2017 9:20AM 
To: Crk, Tanja <Crk.Tanja@epa.gov>; Szelag, Matthew <Szelag.Matthew@epa.gov> 
Cc: Buffo, Corey <Buffo.Corey@epa.gov> 
Subject: RE: WA petition comms blurb for your quick review 

Looks good, just a couple of strikeouts highlighted below. Thank you for the quick turnaround! 

Erica Fleisig 

Physical Scientist, Team Leader 
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Regional Water Quality Standards Branch, Office of Science and Technology 

U.S. Environmental Protection Agency 

1200 Pennsylvania Ave, NW (4305T) 

Washington, DC 20460 

(202) 566-1057 (work) 

(202) 566-0409 (fax) 

Fmm: Crk, Tanja 
Sent: Thursday, May 25, 2017 1:15PM 
To: Szelag, Matthew Fleisig, Erica <EJ~lgj;rrgsg2md!!J!QY> 
Cc: Buffo, Corey <!2J:J!IQMrn~~.ill2':[> 
Subject: WA petition comms blurb for your quick review 

Hello all, 

Please review the EPA internal blurb below (written as Mike Shapiro to the 
Administrator) about the WA petition denial. I hope for a quick turnaround as this 
was requested by earlier today. 

Ex. 5 - Deliberative Process 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Szelag, Matthew[Szelag .Matthew@epa .gov]; Fleisig, Erica[Fieisig. Erica@epa.gov] 
Buffo, Corey[Buffo.Corey@epa.gov] 
Crk, Tanja 
Thur 5/25/2017 5:14:51 PM 
WA petition comms blurb for your quick review 

Hello all, 

Please review the EPA internal blurb below (written as Mike Shapiro to the 
Administrator) about the WA petition denial. I hope for a quick turnaround as this 
was requested by earlier today. 

Ex. 5 - Deliberative Process 
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To: Berol, David[Beroi.David@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov]; Chung, Angeia[Chung .Angeia@epa.gov]; Szeiag, 
Matthew[Szelag.Matthew@epa.gov]; Guzzo, Lindsay[Guzzo.Lindsay@epa.gov]; Ford, 
Peter[Ford.Peter@epa.gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov] 
From: Crk, Tanja 
Sent: Wed 5/24/2017 6:18:45 PM 
Subject: RE: Temporary Delegation of Authority- Northwest Environmental Advocates 

Hi David, 

Ex. 5 -Attorney Client 

Regards, 

Tanja 

From: Crk, Tanja 
Sent: Wednesday, May 24, 2017 12:09 PM 
To: Berol, David <Beroi.David@epa.gov>; Fleisig, Erica <Fieisig.Erica@epa.gov>; Buffo, Corey 
<Buffo.Corey@epa.gov>; Chung, Angela <Chung.Angela@epa.gov>; Szelag, Matthew 
<Szelag.Matthew@epa.gov>; Guzzo, Lindsay <Guzzo.Lindsay@epa.gov>; Ford, Peter 
<Ford.Peter@epa.gov> 
Cc: Schroer, Lee <schroer.lee@epa.gov> 
Subject: RE: Temporary Delegation of Authority- Northwest Environmental Advocates 
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Hi David, 

Ex. 5 - Attornev Client 
Regards, 

Tanja 

From: Berol, David 
Sent: Wednesday, May 24, 2017 9:57AM 
To: Fleisig, Erica <EJ~ill:..~~~lli'!:£Q':L> 
Angela 
Lindsay <1;:!~~:d!l<~IY(Qmru!QY::: 

Cc: Schroer, Lee <§!c:~~rrr:~rQEF'j~"rJ!~~~9Qe 

., 

Chung, 
<~~<m:_M.§n!J!~~~llQ':L> Guzzo, 

Ford, Peter 

Subject: RE: Temporary Delegation of Authority- Northwest Environmental Advocates 

Erica--

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 
i ! 

I Ex. 5 -Attorney Client I 

' ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 
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From: Fleisig, Erica 
Sent: Wednesday, May 24, 2017 8:40AM 
To: Buffo, Corey <..~~~Q[§~~~~e 
Matthew <~~ruill!t~lljjfJ~§!f!Q':L> 

Cc: Schroer, Lee <§!cg~'J!1 rQ'"'~"'L~@~illQY> 
Subject: Fw: Temporary Delegation of Authority- Northwest Environmental Advocates 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
i i 

i Ex. 5 -Attorney Client i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Erica 

From: Schroer, Lee 
Sent: Wednesday, May 24, 2017 8:29:32 AM 
To: Fleisig, Erica 
Subject: FW: Temporary Delegation of Authority- Northwest Environmental Advocates 

From: Lousberg, Macara 
Sent: Wednesday, May 24, 2017 7:22AM 
To: Schroer, Lee <§.<;~~~!@~ill::}_y> 
Subject: F\A/: Temporary Delegation of i~,uthority- f\JorthvJest Environmental i~,dvocates 
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FYI Lee, the Administrator signed the Washington State delegation too. 

From: Shapiro, Mike 
Sent: Tuesday, May 23, 2017 10:12 PM 

Evalenko, Sandy 

Cc: Best-Wong, Benita <f:!.~::!iQ!JJl.f:!.~~~~JQY 
Subject: FW: Temporary Delegation of Authority- Northwest Environmental Advocates 

Here's 2 of 2. 

Michael Shapiro 

Acting Assistant Administrator, Office of Water 

US EPA, 4101M 

1200 Pennsylvania Ave., NW 

Washington, DC 20460 

202-564-5700 

From: Hope, Brian On Behalf Of EPAExecSec 
Sent: Tuesday, May 23, 2017 10:52 AM 
To: Shapiro, Mike <§billlliQ~~@§~JlQY> 
Subject: Temporary Delegation of Authority- Northwest Environmental Advocates 

Please see the attached memorandum signed by Administrator Pruitt. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Pete-

Ford, Peter[Ford.Peter@epa.gov] 
Fieisig, Erica[Fieisig.Erica@epa.gov] 
Berol, David 
Tue 4/5/2016 2:53:16 PM 
FW: Draft NWEA petition response for WA taxies 

Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

berol.david@epa.gov 

From: Szelag, Matthew 
Sent: Monday, April 04, 2016 4:48PM 
To: Chung, Angela <Chung.Angela@epa.gov>; Buffo, Corey <Buffo.Corey@epa.gov>; Fidis, 
Alexander <Fidis.Alexander@epa.gov>; Berol, David <Berol.David@epa.gov>; Fabiano, 
Claudia <Fabiano.Claudia@epa.gov> 
Cc: Fleisig, Erica <Fleisig.Erica@epa.gov> 
Subject: Draft NWEA petition response for WA toxics 

Hi aU, 
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Ex. 5 - Attornev Client ., 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 
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To: Chung, Angela[Chung.Angela@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov]; Fidis, 
Aiexander[Fidis.Aiexander@epa.gov]; Beroi, David[Beroi.David@epa.gov]; Fabiano, 
Claudia[Fabiano.Ciaudia@epa.gov] 
Cc: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szelag, Matthew 
Sent: Mon 4/4/2016 8:47:51 PM 
Subject: Draft NWEA petition response for WA toxics 

Hi all, 

Below is a SharePoint link to our draft petition response to NWEA on W A toxics. Erica and I 
have revised this after our meeting a couple weeks ago. Please make any comments/edits by 
COB Friday, April 8. I've attached the petition and subsequent follow up letters from NWEA as 
well. Thanks! 

~----E-~~---s---~---o-;-1-ib-;;;ti~;---p-;~~-;-;-;----1 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Matthew Szelag 1 Water Quality Standards Coordinator 

U.S. Environmental Protection Agency 1 Region 10 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov]; Berol, David[Beroi.David@epa.gov]; Gerstein, 
Arieiie[gerstein.arieiie@epa.gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov]; Lousberg, Macara[Lousberg.Macara@epa.gov]; 
Campbell, Ann[Campbeii.Ann@epa .gov]; Rut, Christine[Ruf. Christine@epa .gov] 
From: Evalenko, Sandy 
Sent: Wed 5/3/2017 4:43:04 PM 
Subject: Fyi: Expedited Request for OW Temp Delegation for Responding to Rulemaking re: toxic WQS 
for State of Washington 

Heads-up: FYI--

From: Beard, Deborah-Ward 
Sent: Wednesday, May 03,2017 12:33 PM 
To: Prout, Derico <Prout.Derico@epa.gov>; Hembrey, Cheri <Hembrey.Cheri@epa.gov> 
Cc: Evalenko, Sandy <Evalenko.Sandy@epa.gov> 
Subject: Expedited Request for OW Temp Delegation for Responding to Rulemaking re: toxic 
WQS for State ofWashington 
Importance: High 



ED_001458A_00013450

1. 

3. 

4. 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: crnsadrnin@epa.gov 
Sent: Wed 3/23/2016 3:11:10 AM 
Subject: CMS Inactivity Notification- In Box ltem(s) 

Erica Fleisig: 

The following item(s) in your CMS In Box have not been acted upon for more than 5 days. Please go to 
the CMS webpage for proper action. 

Control Number: AX-16-000-4482 
Control Subject: DRF - Daily Reading File - Second Follow Up to October 28, 2013 Northwest 
Environmental Advocates' Petition for Rulemaking on Water Quality Criteria for Toxics in the State of 
Washington 
From: Bell, Nina 
Task Name: New Assignment 
Sent By: Corey Buffo 
Sent To: Erica Fleisig 
Date Sent: Mar 03 2016 
Days Inactive: 18 

Note: This Email was automatically generated. Please do not attempt to respond to it. You can access 
this control at https://cms.epa.gov/cms. Questions or comments concerning CMS should be directed to 
CMS Support at 202-564-4985 or CMS lnformation@epa.gov. 
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To: Fabiano, Claudia[Fabiano.Ciaudia@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov]; Keating, 
Jirn[Keating .Jirn@epa.gov] 
Cc: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Washington, Evelyn 
Sent: Wed 3/16/2016 3:00:22 PM 
Subject: RE: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

It's a direct-reply so it would be Sara HM's sig 

-----Original Message----
From: Fabiano, Claudia 
Sent: Wednesday, March 16, 2016 10:54 AM 
To: Washington, Evelyn <Washington.Evelyn@epa.gov>; Buffo, Corey <Buffo.Corey@epa.gov>; Keating, 
Jim <Keating.Jim@epa.gov> 
Cc: Fleisig, Erica <Fieisig.Erica@epa.gov> 
Subject: RE: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

Evelyn, 
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 

Ex. 5 - Deliberative Process 1 ; 

~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-l 
Thanks, 
Claudia 

-----Original Message----
From: Washington, Evelyn 
Sent: Friday, February 26, 2016 6:02PM 
To: Buffo, Corey <Buffo.Corey@epa.gov>; Keating, Jim <Keating.Jim@epa.gov> 
Cc: Fabiano, Claudia <Fabiano.Ciaudia@epa.gov>; Fleisig, Erica <Fieisig.Erica@epa.gov> 
Subject: RE: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

The extension was granted and the due dates are now April 5 to OST and April 12 to OW. I assigned it to 
the RB group so Corey or Jim, one of you should assign it further to Erica (or whoever else you choose). I 
can show you how to do this. I also want to make sure that you, Corey and Jim, have assigned me and 
Evelyn M and Claudia as proxys for you. It will only take few minutes so let's tackle this on Monday. 

-----Original Message----
From: Washington, Evelyn 
Sent: Tuesday, February 23, 2016 5:42PM 
To: Buffo, Corey <Buffo.Corey@epa.gov>; Keating, Jim <Keating.Jim@epa.gov>; Fabiano, Claudia 
<Fabiano.Ciaudia@epa.gov>; Fleisig, Erica <Fieisig.Erica@epa.gov> 
Subject: FW: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

I took this back to request a due date extension. Once granted I will reassign it back to Corey for 
distribution to staff to develop the response. I am requesting the due date of AprilS to OST and April12 to 
OW and OEX. 

-----Original Message-----
From: cmsadmin@epa.gov [mailto:cmsadmin@epa.gov] 
Sent: Tuesday, February 23, 2016 5:35PM 
To: Washington, Evelyn <Washington.Evelyn@epa.gov> 
Subject: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

Control AX-16-000-4482 was removed from your office on 2/23/16 5:34PM by Evelyn Washington. No 
further action is required on your part. 
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Surnrnary inforrnation -
Control Number: AX-16-000-4482 
Control Subject: DRF - Daily Reading File - Second Follow Up to October 28, 2013 Northwest 
Environmental Advocates' Petition for Rulemaking on Water Quality Criteria for Toxics in the State of 
Washington 
From: Bell, Nina 

Note: This Email was automatically generated. Please do not attempt to respond to it. You can access 
this control at https://cms.epa.gov/cms. Questions or comments concerning CMS should be directed to 
CMS Support at 202-564-4985 or CMS lnformation@epa.gov. 
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To: Washington, Evelyn[Washington.Evelyn@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov]; 
Keating, Jirn[Keating.Jirn@epa.gov] 
Cc: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Fabiano, Claudia 
Sent: Wed 3/16/2016 2:53:33 PM 
Subject: RE: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

,-.-~.Y.~J.¥.~"----·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·" 
! ~ 

1 Ex. 5 - Deliberative Process ! 

, ! 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
Thanks, 
Claudia 

-----Original Message----
From: Washington, Evelyn 
Sent: Friday, February 26, 2016 6:02PM 
To: Buffo, Corey <Buffo.Corey@epa.gov>; Keating, Jim <Keating.Jim@epa.gov> 
Cc: Fabiano, Claudia <Fabiano.Ciaudia@epa.gov>; Fleisig, Erica <Fieisig.Erica@epa.gov> 
Subject: RE: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

The extension was granted and the due dates are now April 5 to OST and April 12 to OW. I assigned it to 
the RB group so Corey or Jim, one of you should assign it further to Erica (or whoever else you choose). I 
can show you how to do this. I also want to make sure that you, Corey and Jim, have assigned me and 
Evelyn M and Claudia as proxys for you. It will only take few minutes so let's tackle this on Monday. 

-----Original Message----
From: Washington, Evelyn 
Sent: Tuesday, February 23, 2016 5:42PM 
To: Buffo, Corey <Buffo.Corey@epa.gov>; Keating, Jim <Keating.Jim@epa.gov>; Fabiano, Claudia 
<Fabiano.Ciaudia@epa.gov>; Fleisig, Erica <Fieisig.Erica@epa.gov> 
Subject: FW: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

I took this back to request a due date extension. Once granted I will reassign it back to Corey for 
distribution to staff to develop the response. I am requesting the due date of AprilS to OST and April12 to 
OW and OEX. 

-----Original Message-----
From: cmsadmin@epa.gov [mailto:cmsadmin@epa.gov] 
Sent: Tuesday, February 23, 2016 5:35PM 
To: Washington, Evelyn <Washington.Evelyn@epa.gov> 
Subject: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

Control AX-16-000-4482 was removed from your office on 2/23/16 5:34PM by Evelyn Washington. No 
further action is required on your part. 

Summary Information -
Control Number: AX-16-000-4482 
Control Subject: DRF - Daily Reading File - Second Follow Up to October 28, 2013 Northwest 
Environmental Advocates' Petition for Rulemaking on Water Quality Criteria for Toxics in the State of 
Washington 
From: Bell, Nina 

Note: This Email was automatically generated. Please do not attempt to respond to it. You can access 
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this control at https://cms.epa.gov/cms. Questions or comments concerning CMS should be directed to 
CiviS Support at 202-564-4985 or CiviS inforrnation@epa.gov. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Buffo, Corey[Buffo.Corey@epa.gov]; Keating, Jim[Keating.Jim@epa.gov] 
Fabiano, Ciaudia[Fabiano. Ciaudia@epa.gov]; Fieisig, Erica[Fieisig. Erica@epa.gov] 
Washington, Evelyn 
Fri 2/26/2016 11:01:48 PM 
RE: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

The extension was granted and the due dates are now April 5 to OST and April 12 to OW. I assigned it to 
the RB group so Corey or Jim, one of you should assign it further to Erica (or whoever else you choose). I 
can show you how to do this. I also want to make sure that you, Corey and Jim, have assigned me and 
Evelyn M and Claudia as proxys for you. It will only take few minutes so let's tackle this on Monday. 

-----Original Message----
From: Washington, Evelyn 
Sent: Tuesday, February 23, 2016 5:42PM 
To: Buffo, Corey <Buffo.Corey@epa.gov>; Keating, Jim <Keating.Jim@epa.gov>; Fabiano, Claudia 
<Fabiano.Ciaudia@epa.gov>; Fleisig, Erica <Fieisig.Erica@epa.gov> 
Subject: FW: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

I took this back to request a due date extension. Once granted I will reassign it back to Corey for 
distribution to staff to develop the response. I am requesting the due date of AprilS to OST and April12 to 
OW and OEX. 

-----Original Message-----
From: cmsadmin@epa.gov [mailto:cmsadmin@epa.gov] 
Sent: Tuesday, February 23, 2016 5:35PM 
To: Washington, Evelyn <Washington.Evelyn@epa.gov> 
Subject: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

Control AX-16-000-4482 was removed from your office on 2/23/16 5:34PM by Evelyn Washington. No 
further action is required on your part. 

Summary Information -
Control Number: AX-16-000-4482 
Control Subject: DRF - Daily Reading File - Second Follow Up to October 28, 2013 Northwest 
Environmental Advocates' Petition for Rulemaking on Water Quality Criteria for Toxics in the State of 
Washington 
From: Bell, Nina 

Note: This Email was automatically generated. Please do not attempt to respond to it. You can access 
this control at https://cms.epa.gov/cms. Questions or comments concerning CMS should be directed to 
CMS Support at 202-564-4985 or CMS lnformation@epa.gov. 
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To: Buffo, Corey[Buffo.Corey@epa.gov]; Keating, Jim[Keating.Jim@epa.gov]; Fabiano, 
Ciaudia[Fabiano.Ciaudia@epa.gov]; Fieisig, Erica[Fieisig.Erica@epa.gov] 
From: Washington, Evelyn 
Sent: Tue 2/23/2016 10:42:08 PM 
Subject: FW: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

I took this back to request a due date extension. Once granted I will reassign it back to Corey for 
distribution to staff to develop the response. I am requesting the due date of AprilS to OST and April12 to 
OW and OEX. 

-----Original Message-----
From: cmsadmin@epa.gov [mailto:cmsadmin@epa.gov] 
Sent: Tuesday, February 23, 2016 5:35PM 
To: Washington, Evelyn <Washington.Evelyn@epa.gov> 
Subject: CMS Retract Assignment- Evelyn Washington- AX-16-000-4482 

Control AX-16-000-4482 was removed from your office on 2/23/16 5:34PM by Evelyn Washington. No 
further action is required on your part. 

Summary Information -
Control Number: AX-16-000-4482 
Control Subject: DRF - Daily Reading File - Second Follow Up to October 28, 2013 Northwest 
Environmental Advocates' Petition for Rulemaking on Water Quality Criteria for Toxics in the State of 
Washington 
From: Bell, Nina 

Note: This Email was automatically generated. Please do not attempt to respond to it. You can access 
this control at https://cms.epa.gov/cms. Questions or comments concerning CMS should be directed to 
CMS Support at 202-564-4985 or CMS lnformation@epa.gov. 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov]; Chung, Angela[Chung.Angela@epa.gov]; Fidis, 
Aiexander[Fidis.Aiexander@epa.gov]; Beroi, David[Beroi.David@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov]; Schroer, Lee[schroer.lee@epa.gov] 
Cc: Fabiano, Claudia[Fabiano.Ciaudia@epa.gov] 
From: Szelag, Matthew 
Sent: Tue 2/23/2016 6:11:12 PM 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water Quality 
Criteria for Toxics in the State of Washington 

Ex. 5 -Attorney Client 

Thanks, 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Fleisig, Erica 
Sent: Monday, February 22, 2016 11:52 AM 
To: Chung, Angela <Chung.Angela@epa.gov>; Szelag, Matthew <Szelag.Matthew@epa.gov>; 
Fidis, Alexander <Fidis.Alexander@epa.gov>; Berol, David <Berol.David@epa.gov>; Buffo, 
Corey <Buffo.Corey@epa.gov>; Schroer, Lee <schroer.lee@epa.gov> 
Cc: Fabiano, Claudia <Fabiano.Claudia@epa.gov> 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

L _________ ~-~-=----~---=--~-!~~-~~-~-¥---~-~-~-~-~-! _________ j 
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From: Chung, Angela 
Sent: Monday, Febmary 22,2016 2:48PM 
To: Fleisig, Erica 
Fidis, Alexander 
Corey 
Cc: Fabiano, Claudia 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quaiity Criteria for Toxics in the State of Washington 

Ex. 5 -Attorney Client 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Fleisig, Erica 
Sent: Monday, Febmary 22,2016 11:19 AM 
To: Szelag, Matthew <.::iiTt<!&Miilltl~:®~PJJ~!Y 

Cc: Fabiano, Claudia 
Subject: FW: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

~----E~-~----s---=--Att_o_r_n-ey---c-iie-ni ___ l 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

From: Fabiano, Claudia 
Sent: Monday, Febmary 22,2016 2:12PM 
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To: Fleisig, Erica 
Subject: FW: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

From: Washington, Evelyn 
Sent: Monday, February 22, 2016 1:23PM 
To: Buffo, Corey Fabiano, 
Claudia 
Cc: Hisel-Mccoy, Sara Barash, Shari <f;;!S!fil,!itL"~J11;ml;t!LGlllihJW'!~::-
Subject: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

This is her Second Follow Up to October 28, 2013 Northwest Environmental Advocates' 
Petition on this subject. 

Northwest Environmental Advocates sent a petition to update the State of Washington's 
aquatic life criteria in its water quality standards on October 28, 2013. We did not 
respond. 

On August 31,2015 they sent a follow-up letter urging us to respond. We wrote 
thanking them for our "valuable input" on the matter but provided no info on when/if we 
intend to respond to the petition. 

This new letter points out minor errors in the original petition and that EPA cannot rely 
upon the state to do what it should and how inexcusable it is that EPA has not taken any 
steps to bring WA's water quality standards for taxies up to date. And once again, they 
urge us to grant the petition. 
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The due date for the response is March 3 and it is a Direct Reply meaning the DD will 
sign it. 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Tue 2/23/2016 4:24:42 PM 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water Quality 
Criteria for Toxics in the State of Washington 

Well, alright ... 

Matthew Szelag 1 Water Quality Standards Coordinator 

U.S. Environmental Protection Agency 1 Region 10 

1200 6th OWW-191 i Seattle, WA 98101 

From: Fleisig, Erica 
Sent: Tuesday, February 23,2016 8:11AM 
To: Szelag, Matthew <Szelag.Matthew@epa.gov> 
Subject: FW: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

-·-·-···-·-·-·-·-··-·-·-·-·-·-·-··-·-·-·-·-·-·-·-·-·-·-·-··-·-·-··-·-···-·-··-·-·-·-·-·-·-·-··-·-···-·-··-·-·-··-·-·-·-·-··-·-·-·-·-·-·-··-·-··-·-·-·-·-··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-··-·-··-·-·-··-·-···-·-··-·-·-·-·-··-·-·-··-·-! ' 

Ex. 5 - Deliberative Process , ; 
L .. . -·-·-· - · - · - ·- ·- . - · _ ··- ·- . - ·- · _. - ·- . _ ·- ·- ·- · _ ·- ·- . - ·- · _ ·- ·- . - ·- ·- · - ·- ·· _ ·- ·-· - · _ ··- ·-·· - ·- ·- · - ·- ·· - ·- ·-· - ·- . _ ·- ·- ·- ·- ·- ·-· - ·- ·- ·- ·- · - ·- . - ·- · _. -·-·· - ·- · _. - ·- ·- ·- . - ·- · _. ___ , - ·- · _ ·- ·-·· - ·- ·- ·- ·-·· _ ·- ·-·- · _ ·- ·- .i 

From: Washington , Evelyn 
Sent: Tuesday, February 23, 2016 11:08 AM 
To: Fleisig, Erica Fabiano, Claudia 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

From: Fleisig, Erica 
Sent: I\1onday, February 22, 2016 6:00 Pl\1 
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Washington, Evelyn 

Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-l 

I Ex. 5 -Deliberative Process I 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 

From: Fabiano, Claudia 
Sent: Monday, Febmary 22,2016 2:12PM 
To: Fleisig, Erica 
Subject: FW: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

From: Washington, Evelyn 
Sent: Monday, Febmary 22,2016 1:23PM 
To: Buffo, Corey ~!i!Jl!.'~ffi~!!&];:tEIJNY 
Claudia 

Fabiano, 

Cc: Hisel-Mccoy, Sara Barash, Shari <tl:s!n!ffi,~till!ll{f!J<~lg<IY.• 
Subject: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

This is her Second Follow Up to October 28, 2013 Northwest Environmental Advocates' 
Petition on this subject. 
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Northwest Environmental Advocates sent a petition to update the State of Washington's 
aquatic life criteria in its water quality standards on October 28, 2013. We did not 
respond. 

On August 31,2015 they sent a follow-up letter urging us to respond. We wrote 
thanking them for our "valuable input" on the matter but provided no info on when/if we 
intend to respond to the petition. 

This new letter points out minor errors in the original petition and that EPA cannot rely 
upon the state to do what it should and how inexcusable it is that EPA has not taken any 
steps to bring WA's water quality standards for taxies up to date. And once again, they 
urge us to grant the petition. 

The due date for the response is March 3 and it is a Direct Reply meaning the DD will 
sign it. 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov]; Fabiano, Claudia[Fabiano.Ciaudia@epa.gov] 
From: \tVashington, Evelyn 
Sent: Tue 2/23/2016 4:08:29 PM 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water Quality 
Criteria for Toxics in the State of Washington 

From: Fleisig, Erica 
Sent: Monday, Febmary 22,2016 6:00PM 
To: Fabiano, Claudia <Fabiano.Claudia@epa.gov>; Washington, Evelyn 
<Washington.Evelyn@epa.gov> 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ i ! 
i ! 

1 Ex. 5 - Deliberative Process I i ! 

! ~ 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

From: Fabiano, Claudia 
Sent: Monday, Febmary 22,2016 2:12PM 
To: Fleisig, Erica 
Subject: FW: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

From: Washington, Evelyn 
Sent: Monday, Febmary 22,2016 1:23PM 
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Fabiano, 

Cc: Hisel-Mccoy, Sara Barash, Shari <t!S!fil,!:i!:L"~J11~t!LGlllihJWY• 
Subject: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

This is her Second Follow Up to October 28, 2013 Northwest Environmental Advocates' 
Petition on this subject. 

Northwest Environmental Advocates sent a petition to update the State of Washington's 
aquatic life criteria in its water quality standards on October 28, 2013. We did not 
respond. 

On August 31,2015 they sent a follow-up letter urging us to respond. We wrote 
thanking them for our "valuable input" on the matter but provided no info on when/if we 
intend to respond to the petition. 

This new letter points out minor errors in the original petition and that EPA cannot rely 
upon the state to do what it should and how inexcusable it is that EPA has not taken any 
steps to bring WA's water quality standards for taxies up to date. And once again, they 
urge us to grant the petition. 

The due date for the response is March 3 and it is a Direct Reply meaning the DD will 
sign it. 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Tue 2/23/2016 1:39:14 AM 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water Quality 
Criteria for Toxics in the State of Washington 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
; 

! l=v ~ n 1·h +. D ~ ... A.. "' - ...,e.1uera~.1ve . rocess 
! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Fleisig, Erica 
Sent: Monday, February 22,2016 11:19 AM 
To: Szelag, Matthew <Szelag.Matthew@epa.gov>; Fidis, Alexander 
<Fidis.Alexander@epa.gov>; Berol, David <Berol.David@epa.gov>; Buffo, Corey 
<Buffo.Corey@epa.gov>; Schroer, Lee <schroer.lee@epa.gov>; Chung, Angela 
<Chung.Angela@epa.gov> 
Cc: Fabiano, Claudia <Fabiano.Claudia@epa.gov> 
Subject: FW: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

I Ex. 5 -Attorney Client I 
l-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·.i 

From: Fabiano, Claudia 
Sent: Monday, February 22,2016 2:12PM 
To: Fleisig, Erica 
Subject: FW: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 



ED_001458A_00013477

From: Washington, Evelyn 
Sent: Monday, February 22,2016 1:23PM 
To: Buffo, Corey Fabiano, 
Claudia <I:J'l!m!!!Q~stllilli!G~21U:IDY• 
Cc: Hisel-Mccoy, Sara Barash, Shari <~1!IT~ffi.~!1fii!'(f!LCllli.-$QY::: 
Subject: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

This is her Second Follow Up to October 28, 2013 Northwest Environmental Advocates' 
Petition on this subject. 

Northwest Environmental Advocates sent a petition to update the State of Washington's 
aquatic life criteria in its water quality standards on October 28, 2013. We did not 
respond. 

On August 31,2015 they sent a follow-up letter urging us to respond. We wrote 
thanking them for our "valuable input" on the matter but provided no info on when/if we 
intend to respond to the petition. 

This new letter points out minor errors in the original petition and that EPA cannot rely 
upon the state to do what it should and how inexcusable it is that EPA has not taken any 
steps to bring WA's water quality standards for taxies up to date. And once again, they 
urge us to grant the petition. 

The due date for the response is March 3 and it is a Direct Reply meaning the DD will 
sign it. 



ED_001458A_00013478

To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Chung, Angela 
Sent: Mon 2/22/2016 7:57:01 PM 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water Quality 
Criteria for Toxics in the State of Washington 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, VIJ/l, 981 01 
Phone: 206-553-6511 

From: Fleisig, Erica 
Sent: Monday, February 22, 2016 11:52 AM 
To: Chung, Angela <Chung.Angela@epa.gov>; Szelag, Matthew <Szelag.Matthew@epa.gov>; 
Fidis, Alexander <Fidis.Alexander@epa.gov>; Berol, David <Berol.David@epa.gov>; Buffo, 
Corey <Buffo.Corey@epa.gov>; Schroer, Lee <schroer.lee@epa.gov> 
Cc: Fabiano, Claudia <Fabiano.Claudia@epa.gov> 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ i ! 

I Ex. 5- Attorney Client I 

, ! 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

From: Chung, Angela 
Sent: Monday, Febmary 22,2016 2:48PM 
To: Fleisig, Erica 
Fidis, Alexander 
Corey 
Cc: Fabiano, Claudia 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 
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r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

! - - .. 11111111111111 ~·· 1111111 ! 

1 t:.x. :> -Attorney l.;llent 1 

' ' i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Fleisig, Erica 
Sent: Monday, February 22,2016 11:19 AM 
To: Szelag, Matthew <.::iiTt'!&MimiJ~:@_I~p_jj~!'£ 

Cc: Fabiano, Claudia 
Subject: FW: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
i i 

I Ex. 5 -Attorney Client I 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

From: Fabiano, Claudia 
Sent: Monday, February 22,2016 2:12PM 
To: Fleisig, Erica 
Subject: FW: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

From: Washington, Evelyn 
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Sent: Monday, February 22, 2016 1:23PM 
To: Buffo, Corey Fabiano, 
Claudia 
Cc: Hisel-Mccoy, Sara Barash, Shari <t!S!rn.;;;!:L"~I11~t!LGlllihJWY• 
Subject: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

This is her Second Follow Up to October 28, 2013 Northwest Environmental Advocates' 
Petition on this subject. 

Northwest Environmental Advocates sent a petition to update the State of Washington's 
aquatic life criteria in its water quality standards on October 28, 2013. We did not 
respond. 

On August 31,2015 they sent a follow-up letter urging us to respond. We wrote 
thanking them for our "valuable input" on the matter but provided no info on when/if we 
intend to respond to the petition. 

This new letter points out minor errors in the original petition and that EPA cannot rely 
upon the state to do what it should and how inexcusable it is that EPA has not taken any 
steps to bring WA's water quality standards for taxies up to date. And once again, they 
urge us to grant the petition. 

The due date for the response is March 3 and it is a Direct Reply meaning the DD will 
sign it. 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov]; Szelag, Matthew[Szelag.Matthew@epa.gov]; Fidis, 
Aiexander[Fidis.Aiexander@epa.gov]; Beroi, David[Beroi.David@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov]; Schroer, Lee[schroer.lee@epa.gov] 
Cc: Fabiano, Claudia[Fabiano.Ciaudia@epa.gov] 
From: Chung, Angela 
Sent: Mon 2/22/2016 7:47:48 PM 
Subject: RE: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water Quality 
Criteria for Toxics in the State of Washington 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-; 
; 
; 
; 

i Ex. 5 - Deliberative Process 
; 
; 
! 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Fleisig, Erica 
Sent: Monday, February 22,2016 11:19 AM 
To: Szelag, Matthew <Szelag.Matthew@epa.gov>; Fidis, Alexander 
<Fidis.Alexander@epa.gov>; Berol, David <Berol.David@epa.gov>; Buffo, Corey 
<Buffo.Corey@epa.gov>; Schroer, Lee <schroer.lee@epa.gov>; Chung, Angela 
<Chung.Angela@epa.gov> 
Cc: Fabiano, Claudia <Fabiano.Claudia@epa.gov> 
Subject: FW: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
! i 

i Ex. 5 - Deliberative Process i 
! i 
! ! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

From: Fabiano, Claudia 
Sent: Monday, Febmary 22,2016 2:12PM 
To: Fleisig, Erica 
Subject: FW: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 
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From: Washington, Evelyn 
Sent: Monday, February 22, 2016 1:23PM 
To: Buffo, Corey Fabiano, 
Claudia 
Cc: Hisel-Mccoy, Sara Barash, Shari <f;;!S!fil,!itL"~J11;ml;t!LGlllihJW'!~::-
Subject: a CMS is coming your way from Nina Bell Re: Petition for Rulemaking on Water 
Quality Criteria for Toxics in the State of Washington 

This is her Second Follow Up to October 28, 2013 Northwest Environmental Advocates' 
Petition on this subject. 

Northwest Environmental Advocates sent a petition to update the State of Washington's 
aquatic life criteria in its water quality standards on October 28, 2013. We did not 
respond. 

On August 31,2015 they sent a follow-up letter urging us to respond. We wrote 
thanking them for our "valuable input" on the matter but provided no info on when/if we 
intend to respond to the petition. 

This new letter points out minor errors in the original petition and that EPA cannot rely 
upon the state to do what it should and how inexcusable it is that EPA has not taken any 
steps to bring WA's water quality standards for taxies up to date. And once again, they 
urge us to grant the petition. 

The due date for the response is March 3 and it is a Direct Reply meaning the DD will 
sign it. 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov]; Fidis, Alexander[Fidis.Aiexander@epa.gov]; Berol, 
David[Beroi. David@epa .gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov]; Chung, 
Angela[Chung .Angela@epa.gov] 
From: Szelag, Matthew 
Sent: Fri 2/19/2016 12:25:14 AM 
Subject: RE: follow up letter to NWEA petition re WA WQS 

Hi David, 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 
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Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Fleisig, Erica 
Sent: Thursday, February 18, 2016 3:05PM 
To: Fidis, Alexander <Fidis.Aiexander@epa.gov>; Berol, David <Beroi.David@epa.gov>; 
Szelag, Matthew <Szelag.Matthew@epa.gov> 
Cc: Schroer, Lee <schroer.lee@epa.gov>; Buffo, Corey <Buffo.Corey@epa.gov> 
Subject: RE: fo!!ovJ up letter to f'JVVEl\. petition re \A//1,. \AJQS 

~----E-;-:---s---=--o-~iib~-~;ti;~---p~~~;-;;----1 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

From: Fidis, Alexander 
Sent: Thursday, February 18, 2016 5:41 PM 
To: Berol, David <Beroi.David@epa.gov>; Szelag, Matthew <Szelag.Matthew@epa.gov> 
Cc: Schroer, Lee <schroer.lee@epa.gov>; Fleisig, Erica <Fieisig.Erica@epa.gov>; Buffo, Corey 
<Buffo.Corey@epa.gov> 
Subject: RE: follow up letter to NWEA petition reWA WQS 

r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
; 
; 
; 

I Ex. 5 -Attorney Client 
! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

From: Berol, David 
Sent: Thursday, February 18, 2016 1:08PM 
To: Szelag, Matthew <§:~efh~!tl:!!~@§mmy_::. Fidis, Alexander 

Buffo, Corey 

Subject: RE: follow up letter to NWEA petition reWA WQS 
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Attorney-Client Privileged; Deliberative 

Matt and Alex -

Ex. 5 -Attorney Client 
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I<'IH'"• •' 

·-·-~~.mm-•-·-·""".1.·-·-·'-·-·_.-·-·-·-·-·-·--·---"-·-·---. .I. ......... .A-·-'·'-·-·-·-·-·-·-·-·.1.·-· .... ._. ______ _._._ ________ ~-·-·-·-·-·-·._•-·-·-·-·-·-·-·-·-·'-·-·-·-·-·-·-·-·-·-·-·-·-•-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 
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202-564-6873 

From: Szelag, Matthew 
Sent: Friday, February 12, 2016 12:26 PM 
To: Fidis, Alexander Berol, David 
Subject: Fw: follow up letter to NWEA petition re WA WQS 

Hi Alex and David, 

Attached is a second follow up letter we received from NWEA yesterday regarding WA's 
aquatic life taxies criteria. I think it is something we should be aware of if we begin 
discussions with NWEA. 

Thanks, 
Matt 

From: Opalski, Dan 
Sent: Thursday, February 11, 2016 12:29 PM 
To: Chung, Angela; Szelag, Matthew 
Subject: Fwd: follow up letter to NWEA petition re WA WQS 

Sent from my iPhone 

Begin forwarded message: 

From: "Mclerran, Dennis" <rrn-u;,{"'d!'~~~-JJr~·'l.~Olll§.@~~ggy: 
Date: February 11, 2016 at 12:07:35 PM PST 
To: "Opalski, Dan" "Psyk, Christine" 

Subject: Fwd: follow up letter to NWEA petition reWA WQS 

FYI 
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Sent from my EPA iPhone 

Begin forwarded message: 

From: "Nina Bell" <nJ;~W~Qg~~~!:.QJ[Q 
"Opalski, Dan" 

Subject: follow up letter to NWEA petition reWA WQS 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Berol, David[Beroi.David@epa.gov]; Szelag, Matthew[Szelag.Matthew@epa.gov] 
\.#c: Schroer, Lee[schroer.iee@epa.gov]; Fieisig, Erica[Fieisig.Erica@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov] 
From: Fidis, Alexander 
Sent: Thur 2/18/2016 10:40:40 PM 
Subject: RE: follow up letter to NWEA petition re WA WQS 

Ex. 5 -Attorney Client 
From: Berol, David 
Sent: Thursday, February 18, 2016 1:08PM 
To: Szelag, Matthew <Szelag.Matthew@epa.gov>; Fidis, Alexander 
<Fidis.Aiexander@epa.gov> 
Cc: Schroer, Lee <schroer.lee@epa.gov>; Fleisig, Erica <Fieisig.Erica@epa.gov>; Buffo, Corey 
<Buffo.Corey@epa.gov> 
Subject: RE: follow up letter to NWEA petition reWA WQS 

Attorney-Client Privileged; Deliberative 

Matt and Alex -

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

From: Szelag, Matthew 
Sent: Friday, February 12, 2016 12:26 PM 
To: Fidis, Alexander Berol, David 
Subject: Fw: follow up letter to NWEA petition re WA WQS 

Hi Alex and David, 

Attached is a second follow up letter we received from NWEA yesterday regarding WA's 
aquatic life taxies criteria. I think it is something we should be aware of if we begin 
discussions with NWEA. 

Thanks, 
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Matt 

From: Opalski, Dan 
Sent: Thursday, February 11, 2016 12:29 PM 
To: Chung, Angela; Szelag, Matthew 
Subject: Fwd: follow up letter to NWEA petition re WA WQS 

Sent from my iPhone 

Begin forwarded message: 

From: "Mclerran, Dennis" <!]n:li'"Jl1 ~·rnr~·r:t:~l!JJJ§.(Q;~rulQY 
Date: February 11, 2016 at 12:07:35 PM PST 
To: "Opalski, Dan" "Psyk, Christine" 

Subject: Fwd: follow up letter to NWEA petition reWA WQS 

FYI 

Sent from my EPA iPhone 

Begin forwarded message: 

"Opalski, Dan" 

Subject: follow up letter to NWEA petition reWA WQS 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 
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503/295-0490 
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To: Szelag, Matthew[Szelag.Matthew@epa.gov]; Fidis, Alexander[Fidis.Aiexander@epa.gov] 
\.#c: Schroer, Lee[schroer.iee@epa.gov]; Fieisig, Erica[Fieisig.Erica@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov] 
From: Berol, David 
Sent: Thur 2/18/2016 9:08:12 PM 
Subject: RE: follow up letter to NWEA petition re WA WQS 

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 
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David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

berol.david@epa.gov 

From: Szelag, Matthew 
Sent: Friday, February 12, 2016 12:26 PM 
To: Fidis, Alexander <Fidis.Aiexander@epa.gov>; Berol, David <Beroi.David@epa.gov> 
Subject: Fw: follow up letter to NWEA petition re WA WQS 

Hi Alex and David, 

Attached is a second follow up letter we received from NWEA yesterday regarding WA's 
aquatic life taxies criteria. I think it is something we should be aware of if we begin 
discussions with NWEA. 

Thanks, 
Matt 

From: Opalski, Dan 
Sent: Thursday, February 11, 2016 12:29 PM 
To: Chung, Angela; Szelag, Matthew 
Subject: Fwd: follow up letter to NWEA petition re WA WQS 

Sent from my iPhone 

Begin forwarded message: 
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From: "Mclerran, Dennis" <"!!~f'~~~·"'f!r';!!"l.~O!l!§.@~~ggy: 
Date: February 11, 2016 at 12:07:35 PM PST 
To: "Opalski, Dan" "Psyk, Christine" 

Subject: Fwd: follow up letter to NWEA petition reWA WQS 

FYI 

Sent from my EPA iPhone 

Begin forwarded message: 

"Om~lski n::m" -.--------, --··· 

Subject: follow up letter to NWEA petition reWA WQS 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Thur 4/6/2017 12:14:06 AM 
Subject: FW: Petition to EPA Administrator-- WA toxics 

Matthew Szelag 1 Water Quality Standards Coordinator 

U.S. Errviionmental Piotection Agency 1 Region 10 

From: Nina Bell [mailto:nbell@advocates-nwea.org] 
Sent: Monday, October 28,2013 9:18AM 
To: Opalski, Dan <Opalski.Dan@epa.gov>; Psyk, Christine <Psyk.Christine@epa.gov>; Chung, 
Angela <Chung.Angela@epa.gov> 
Cc: Szelag, Matthew <Szelag.Matthew@epa.gov> 
Subject: Petition to EPA Administrator -- W A toxics 

Dan, Christine, and Angela: 

Please find attached the petition to Administrator McCarthy regarding Washington's toxic 
criteria. 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 
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P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Sara, 

Hisei-Mccoy, Sara[Hisei-McCoy.Sara@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov] 
Fieisig, Erica[Fieisig.Erica@epa.gov]; McRae, Eveiyn[ivicRae.Eveiyn@epa.gov] 
Crk, Tanja 
Tue 4/4/2017 8:17:53 PM 
RE: WA AL + and petition denial 

Please see attached denial letter same as from the link below (as of 4:17pm 
today). 

Tanja 

From: Hisel-Mccoy, Sara 
Sent: Tuesday, April 04, 2017 4: 16 PM 
To: Buffo, Corey <Buffo.Corey@epa.gov> 
Cc: Fleisig, Erica <Fleisig.Erica@epa.gov>; Crk, Tanja <Crk.Tanja@epa.gov>; McRae, Evelyn 
<McRae.Evelyn@epa.gov> 
Subject: Re: W A AL+ and petition denial 

Could someone send this to me as an attachment? Thanks. Sara 

Standards and Health Protection Division 

On Apr 3, 2017, at 5:22PM, Buffo, Corey 

Ex. 5 - Deliberative Process 
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Ex. 5 - Deliberative Process 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szelag, Matthew 
Sent: Fri 3/17/2017 8:44:12 PM 
Subject: FW: NWEA 2013 Petition on WA WQS -- follow up letter 
Petition follow up letter Aug 31 2015.pdf 

r··-·-·-·-·-···-·-·-· .. ··-·- ·- ·- · - ·- ·-·- · - · - ·- ·-Ex:~-·-s···: ··o·e·i ·i'iie.ratTve-·P-ro.cess·-·- ·- ·- ·-· - ·- ·-·- · - · -·- ·- ·· ·- · - ·- ·-·- ·-·- ·- · - · l 

L · - · - ·- ·- ·- ·- · - ·- · - ·- ·- · - · - · - ·- · - · - · - · - ·- · - ·- ·- · - ·- · - ·- ·-· - · - · - ·- · - · - · - · ·- ·- · - ·- ·-· - · - · ·- ·- · - · - · - · ·- ·- · - ·- ·- · - ·- · - ·- · - · - · - · - ·- · - ·- · - · - ·- · - ·- ·- ·- · - · - ·- · - · - · - · - ·-·· - ·- · - · - ·- · - ·- ·- · - · - · - ·-·- · - ~ 

Matthew Szelag 1 Water Quality Standards Coordinator 

U.S. Environmental Protection Agency 1 Reg ion 10 

222 w 71h #191 Anchorage, A K 99513 

From: Berol, David 
Sent: Friday, September 04, 2015 10:06 AM 
To: Chung, Angela <Chung.Angela@epa.gov>; Szelag, Matthew <Szelag.Matthew@epa.gov>; 
Fleisig, Erica <Fleisig.Erica@epa.gov>; Fidis, Alexander <Fidis.Alexander@epa.gov>; Fabiano, 
Claudia <Fabiano.Claudia@epa.gov>; Buffo, Corey <Buffo.Corey@epa.gov>; Hisel-Mccoy, 
Sara <Hisel-McCoy.Sara@epa.gov> 
Cc: Schroer, Lee <schroer.lee@epa.gov>; Ford, Peter <Ford.Peter@epa.gov> 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

From: Chung, Angela 
Sent: Friday, September 04, 2015 1:34PM 
To: Berol, David 
Cc: Szelag, Matthew; Fleisig, Erica; Szalay, Endre 

., 

Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

Ex. 5 -Attorney Client 

Angela Chung 
Water Quality Standards Unit Manager 
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U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, O'vVvV 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Nina Bell Lm~Q:I~Il@@QYQI~~[l}Y_~Qigj 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 



ED_001458A_00013504

To: Szalay, Endre[Szalay.Endre@epa.gov]; Ford, Peter[Ford.Peter@epa.gov]; Crk, 
Tanja[Crk.Tanja@epa.gov]; Chung, Angeia[Chung.Angeia@epa.gov]; Szeiag, 
Matthew[Szelag. Matthew@epa.gov]; Guzzo, Lindsay[ Guzzo. Lindsay@epa.gov]; Steiner -Riley, 
Cara[Steiner -Riley. Cara@epa .gov]; Fleisig, Erica[Fieisig. Erica@epa.gov]; Fidis, 
Alexander[Fidis.Aiexander@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov] 
From: Berol, David 
Sent: Tue 3/7/2017 2:51:51 PM 
Subject: RE: WA Toxic Criteria and AWB Petitions 
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1 Ex. 5 -Attorney Client 1 
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David Berol 
U.S. EPA Office of General Counsel 
202-564-6873 
berol.david@epa.gov 

From: Szalay, Endre 

Sent: Monday, March 06, 2017 5:06 PM 

To: Ford, Peter <Ford.Peter@epa.gov>; Crk, Tanja <Crk.Tanja@epa.gov>; Chung, Angela 
<Chung.Angela@epa.gov>; Szelag, Matthew <Szelag.Matthew@epa.gov>; Guzzo, Lindsay 

<Guzzo.Lindsay@epa.gov>; Steiner-Riley, Cara <Steiner-Riley.Cara@epa.gov>; Fleisig, Erica 

<Fieisig.Erica@epa.gov>; Fidis, Alexander <Fidis.Aiexander@epa.gov>; Buffo, Corey 

<Buffo.Corey@epa.gov>; Berol, David <Beroi.David@epa.gov> 

Cc: Schroer, Lee <schroer.lee@epa.gov> 

Subject: RE: WA Toxic Criteria and AWB Petitions 

No objections from me. Thanks for the heads up 

Endre Szalay 
US EPA Region 10 
Office of Regional Counsel 
206-553-1073 

From: Ford, Peter 

Sent: Monday, March 06, 2017 1:29 PM 

To: Crk, Tanja Chung, Angela ~Q!.!:!!J!&t~~~~~QY> Szelag, Matthew 

Fleisig, Erica 
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Cc: Schroer, Lee <g~~~~~@.:fiQY: 
Subject: RE: WA Toxic Criteria and AWB Petitions 

~----Ex~----s---=--Atio-rn-e~y--=----c-~-~e-ni ___ l 
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Peter Z. Ford 
U.S. EPA Office of General Counsel 
202.564.5593 

-----Original Appointment----

From: Crk, Tanja 
Sent: Thursday, February 23, 2017 5:21PM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner-Riley, Cara; 
Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07, 2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & Canada). 
Where: HQ-Room-WJCW-6124-50pp 

Ex.5 -Deliberative Process 
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To: Szelag, Matthew (Szelag.Matthew@epa.gov)[Szelag.Matthew@epa.gov] 
From: Fieisig, Erica 
Sent: Tue 3/7/2017 4:02:03 AM 
Subject: FW: WA Toxic Criteria and AWB Petitions 

Ex. 5 - Deliberative Process 

From: Berol, David 
Sent: Monday, March 06, 2017 1:57 PM 
To: Fleisig, Erica <Fieisig.Erica@epa.gov> 
Cc: Crk, Tanja <Crk.Tanja@epa.gov>; Chung, Angela <Chung.Angela@epa.gov>; Szelag, 
Matthew <Szelag.Matthew@epa.gov>; Guzzo, Lindsay <Guzzo.Lindsay@epa.gov>; Szalay, 
Endre <Szalay.Endre@epa.gov>; Steiner-Riley, Cara <Steiner-Riley.Cara@epa.gov>; Fidis, 
Alexander <Fidis.Aiexander@epa.gov>; Buffo, Corey <Buffo.Corey@epa.gov>; Ford, Peter 
<Ford.Peter@epa.gov>; Schroer, Lee <schroer.lee@epa.gov> 
Subject: Re: WA Toxic Criteria and AWB Petitions 

Thanks, Erica. 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

-- David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

Ex. 5 -Attorney Client 
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From: Berol, David 
Sent: Friday, March 03, 2017 3:35 PM 
To: Crk, Tanja Chung, Angela 
Matthew Guzzo, Lindsay ~~~~~~~~~~e 
Szalay, Endre Steiner-Riley, Cara 

Cc: Schroer, Lee <§SmB~~@§.iliill~> 
Subject: RE: WA Toxic Criteria and AWB Petitions 

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

-----Original Appointment----
From: Crk, Tanja 
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Sent: Thursday, February 23, 2017 9:59AM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner
Riley, Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07,2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & 
Canada). 
Where: HQ-Room-WJCW-6124-50pp 

Ex. 5 - Deliberative Process 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Mon 3/6/2017 10:07:56 PM 
Subject: FW: WA Toxic Criteria and AWB Petitions 

I'm having flashback to the variations of the human health criteria comparison tables ... maybe 
we need Gemma to help us! 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Berol, David 
Sent: Monday, March 06, 2017 9:57AM 
To: Fleisig, Erica <Fieisig.Erica@epa.gov> 
Cc: Crk, Tanja <Crk.Tanja@epa.gov>; Chung, Angela <Chung.Angela@epa.gov>; Szelag, 
Matthew <Szelag.Matthew@epa.gov>; Guzzo, Lindsay <Guzzo.Lindsay@epa.gov>; Szalay, 
Endre <Szalay.Endre@epa.gov>; Steiner-Riley, Cara <Steiner-Riley.Cara@epa.gov>; Fidis, 
Alexander <Fidis.Aiexander@epa.gov>; Buffo, Corey <Buffo.Corey@epa.gov>; Ford, Peter 
<Ford.Peter@epa.gov>; Schroer, Lee <schroer.lee@epa.gov> 
Subject: Re: WA Toxic Criteria and AWB Petitions 

Thanks, Erica. 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

-- David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

On Mar 5, 2017, at 11:44 PM, Fleisig, Erica 

Ex. 5 -Attorney Client 

From: Berol, David 
Sent: Friday, March 03, 2017 3:35 PM 
To: Crk, Tanja Chung, Angela 



ED_001458A_00013507

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

-----Original Appointment----
From: Crk, Tanja 
Sent: Thursday, February 23, 2017 9:59AM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner
Riley, Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07,2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & 
Canada). 
\AJheie: HQ-Room-\NJC'vV-6124-50pp 
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Ex. 5 - Deliberative Process 
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To: Ford, Peter[Ford.Peter@epa.gov]; Crk, Tanja[Crk.Tanja@epa.gov]; Chung, 
Angeia[Chung .Angeia@epa.gov]; Szeiag, iviatthew[Szeiag .iviatthew@epa .gov]; Guzzo, 
Lindsay[Guzzo.Lindsay@epa.gov]; Steiner-Riley, Cara[Steiner-Riley.Cara@epa.gov]; Fleisig, 
Erica[Fieisig.Erica@epa.gov]; Fidis, Alexander[Fidis.Aiexander@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov]; Berol, David[Beroi.David@epa.gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov] 
From: Szalay, Endre 
Sent: Mon 3/6/2017 10:06:21 PM 
Subject: RE: WA Toxic Criteria and AWB Petitions 

No objections from me. Thanks for the heads up 

Endre Szalay 
US EPA Region 10 
Office of Regional Counsel 
206-553-1073 

From: Ford, Peter 
Sent: Monday, March 06, 2017 1:29PM 
To: Crk, Tanja <Crk.Tanja@epa.gov>; Chung, Angela <Chung.Angela@epa.gov>; Szelag, Matthew 
<Szelag.Matthew@epa.gov>; Guzzo, Lindsay <Guzzo.Lindsay@epa.gov>; Szalay, Endre 
<Szalay.Endre@epa.gov>; Steiner-Riley, Cara <Steiner-Riley.Cara@epa.gov>; Fleisig, Erica 
<Fieisig.Erica@epa.gov>; Fidis, Alexander <Fidis.Aiexander@epa.gov>; Buffo, Corey 
<Buffo.Corey@epa.gov>; Berol, David <Beroi.David@epa.gov> 
Cc: Schroer, Lee <schroer.lee@epa.gov> 
Subject: RE: WA Toxic Criteria and AWB Petitions 

Ex. 5 -Attorney Client 
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U.S. EPA Office of General Counsel 
202.564.5593 

-----Original Appointment----

From: Crk, Tanja 
Sent: Thursday, February 23, 2017 5:21PM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner-Riley, 
Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07, 2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & Canada). 
Where: HQ-Room-WKW-6124-SOpp 
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Ex. 5 - Deiiberative Process 
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To: Crk, Tanja[Crk.Tanja@epa.gov]; Chung, Angela[Chung.Angela@epa.gov]; Szelag, 
iviatthew[Szeiag. iviatthew@epa.gov]; Guzzo, Lindsay[ Guzzo. Lindsay@epa.gov]; Szalay, 
Endre[Szalay .Endre@epa.gov]; Steiner -Riley, Cara[Steiner -Riley. Cara@epa.gov]; Fleisig, 
Erica[Fieisig.Erica@epa.gov]; Fidis, Alexander[Fidis.Aiexander@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov]; Berol, David[Beroi.David@epa.gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov] 
From: Ford, Peter 
Sent: Mon 3/6/2017 9:28:53 PM 
Subject: RE: WA Toxic Criteria and AWB Petitions 

~----Ex-~----s---=--Aiio-rn-ey---ciie-ni--1 
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Peter Z. Ford 
U.S. EPA Office of General Counsel 
202.564.5593 

-----Original Appointment----
From: Crk, Tanja 
Sent: Thursday, February 23, 2017 5:21PM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner-Riley, 
Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07, 2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & Canada). 
Where: HQ-Room-WJCW-6124-50pp 

Ex. 5 -Deliberative Process 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
'-'C: Crk, Tanja[Crk.Tanja@epa.gov]; Chung, Angeia[Chung.Angeia@epa.gov]; Szeiag, 
Matthew[Szelag.Matthew@epa.gov]; Guzzo, Lindsay[Guzzo.Lindsay@epa.gov]; Szalay, 
Endre[Szalay.Endre@epa.gov]; Steiner-Riley, Cara[Steiner-Riley.Cara@epa.gov]; Fidis, 
Alexander[Fidis.Aiexander@epa.gov]; Buffo, Corey[Buffo.Corey@epa.gov]; Ford, 
Peter[Ford.Peter@epa.gov]; Schroer, Lee[schroer.lee@epa.gov] 
From: Berol, David 
Sent: Mon 3/6/2017 6:56:42 PM 
Subject: Re: WA Toxic Criteria and AWB Petitions 

Thanks, Erica. 

Ex. 5 -Attorney Client 

-- David Berol 
U.S. EPA Office of General Counsel 
202-564-6873 

On Mar 5, 2017, at 11:44 PM, Fleisig, Erica wrote: 

Ex. 5 -Attorney Client 
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From: Berol, David 
Sent: Friday, March 03, 2017 3:35 PM 
To: Crk, Tanja Chung, Angela 
Matthew Guzzo, Lindsay ~~~~~~~~~~e 
Szalay, Endre Steiner-Riley, Cara 

Cc: Schroer, Lee <§SmB~~@§.iliill~> 
Subject: RE: WA Toxic Criteria and AWB Petitions 

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

-----Original Appointment-----
From: Crk, Tanja 
Sent: Thursday, February 23, 2017 9:59AM 
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To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner
Riley, Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07,2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & 
Canada). 
Where: HQ-Room-WJCW-6124-SOpp 

Ex. 5 - Deliberative Process 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Mon 3/6/2017 5:41:22 PM 
Subject: RE: WA Toxic Criteria and AWB Petitions 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-E:i·:·-·-s-·-·=·-·-o·(iiitl"e.raii·v·a·---~iroc·a·s·s·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Fleisig, Erica 
Sent: Monday, March 06, 2017 8:37AM 
To: Szelag, Matthew <Szelag.Matthew@epa.gov> 
Subject: RE: WA Toxic Criteria and AWB Petitions 
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From: Szelag, Matthew 
Sent: Monday, March 06, 2017 12:36 PM 
To: Fleisig, Erica <EJ~&~~~lli!:.9.Qif? 
Subject: RE: WA Toxic Criteria and AWB Petitions 
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U.S. Environmental Protection Agency 1 Region 10 
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#191 Anchorage, AK 9951 3 

P: (907) 271.1208 1 szelag .matthew@epa.gov 

From: Fleisig, Erica 

Cc: Schroer, Lee <§!cg~ ~~rQ--.~"L.~@lliillQ::J_> 

Subject: RE: WA Toxic Criteria and AWB Petitions 

Ex. 5 -Attorney Client 

-Erica 

Cc: Schroer, Lee ""§!cg~IJ.['rQ"'~"L.~@lliillQ::J_> 
Subject: RE: WA Toxic Criteria and AWB Petitions 

Attorney-Client Privileged; Deliberative 

r;~-.·~·:~;~:~~·~;~~~~l 
i·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Szelag, 
<S2.\@QJd~~@§~JlQ:y_> Szalay, 

Fleisig, 
Buffo, Corey 
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Ex. 5 -Attorney Client 
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1 Ex. 5 -Attorney Client 1 

! ! 
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David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

-----Original Appointment----
From: Crk, Tanja 
Sent: Thursday, February 23, 2017 9:59AM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner-Riley, 
Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07,2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & Canada). 
Where: HQ-Room-WJCW-6124-50pp 

Ex. 5 - Deliberative Process 
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Ex. 5 - Deliberative Process 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Mon 3/6/2017 5:35:51 PM 
Subject: RE: WA Toxic Criteria and AWB Petitions 
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U.S. Environmental Protection Agency 1 Region 10 

From: Fleisig, Erica 
Sent: Sunday, March 05, 2017 7:45PM 
To: Berol, David <Beroi.David@epa.gov>; Crk, Tanja <Crk.Tanja@epa.gov>; Chung, Angela 
<Chung.Angela@epa.gov>; Szelag, Matthew <Szelag.Matthew@epa.gov>; Guzzo, Lindsay 
<Guzzo.Lindsay@epa.gov>; Szalay, Endre <Szalay.Endre@epa.gov>; Steiner-Riley, Cara 
<Steiner-Riley.Cara@epa.gov>; Fidis, Alexander <Fidis.Aiexander@epa.gov>; Buffo, Corey 
<Buffo.Corey@epa.gov>; Ford, Peter <Ford.Peter@epa.gov> 
Cc: Schroer, Lee <schroer.lee@epa.gov> 
Subject: RE: WA Toxic Criteria and AWB Petitions 

Ex. 5 -Attorney Client 

From: Berol, David 
Sent: Friday, March 03, 2017 3:35 PM 
To: Crk, Tanja Chung, Angela Szelag, 



ED_001458A_00013512

Cc: Schroer, Lee <§lc::~~IJI1 rQ""~"L!§.§~~illQY> 
Subject: RE: WA Toxic Criteria and AWB Petitions 

Attorney-Client Privileged; Deliberative 

Szalay, 
§!S!l!:!.§~~~~:@m2JWQY> Fieisig, 

Buffo, Corey 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

-----Original Appointment----
From: Crk, Tanja 
Sent: Thursday, February 23, 2017 9:59AM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner-Riley, 
Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07,2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & Canada). 
Where: HQ-Room-WJCW-6124-50pp 
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Ex. 5 -Deliberative Process 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Mon 3/6/2017 5:26:13 PM 
Subject: RE: For Sara FW: WA Toxic Criteria and AWB Petitions 

Sorry, for the second email. I read that too fast. I suppose it could be delegated to someone at 
HQ in water too? 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Szelag, Matthew 
Sent: Monday, March 06, 2017 8:25AM 
To: Fleisig, Erica <Fieisig.Erica@epa.gov> 
Subject: RE: For Sara FW: WA Toxic Criteria and AWB Petitions 

Hmmm ... delegation memo. Interesting. Is that a write up that says you allow the region to 
respond to petition to HQ? 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Fleisig, Erica 
Sent: Sunday, March 05, 2017 6:27PM 
To: Szelag, Matthew <§;~:m,_!Y@!ttl!~§l§ffiml{> 
Subject: FW: For Sara FW: WA Toxic Criteria and AWB Petitions 

~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-E·x-.-·-·s-·-·=·-·-o·eifll-~ir;t:l·v~·-·-·P-r~·~·e·~-~----·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 



ED_001458A_00013513

!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
! i 

i Ex. 5 - Delibeiative Piocess i 
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From: Hisei-Mccoy, Sara 
Sent: Sunday, March 05, 2017 8:06PM 
To: Fleisig, Erica <tJ~U&!;;!:!!~~~gqy_> 
Cc: Buffo, Corey <!;:!]Jlli~2@'/Jf!:J~~':f:!_> 
Subject: Re: For Sara FW: WA Toxic Criteria and AWB Petitions 

Thanks so much, Erica. Yes, I agree. \1/e should totally include the I\1ike discussion on 
Thursday. 

Thanks, Sara 

Standards and Health Protection Division 

On Mar 5, 2017, at 6:57PM, Fleisig, Erica wrote: 

Ex. 5 -Deliberative Process 

From: Berol, David 
Sent: Friday, March 03, 2017 3:35 PM 
To: Crk, Tanja Chung, Angela 
Matthew Guzzo, Lindsay ~~~~~~~~~~e 
Szalay, Endre Steiner-Riley, r 
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Cc: Schroer, Lee <§!:mr~cJ§~~~~e 
Subject: RE: WA Toxic Criteria and AWB Petitions 

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

-----Original Appointment----
From: Crk, Tanja 
Sent: Thursday, February 23, 2017 9:59AM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner
Riley, Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07,2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & 
Canada). 
Where: HQ-Room-WJCW-6124-50pp 
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Ex. 5 - Deliberative Process 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Mon 3/6/2017 5:25:10 PM 
Subject: RE: For Sara FW: WA Toxic Criteria and AWB Petitions 

Hmmm ... delegation memo. Interesting. Is that a write up that says you allow the region to 
respond to petition to HQ? 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Fleisig, Erica 
Sent: Sunday, March 05, 2017 6:27PM 
To: Szelag, Matthew <Szelag.Matthew@epa.gov> 
Subject: FW: For Sara FW: WA Toxic Criteria and AWB Petitions 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· ; 
; 
; 
; 

i Ex. 5 - Deliberative Process 
; 
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! 
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From: Hisei-Mccoy, Sara 
Sent: Sunday, March 05, 2017 8:06PM 
To: Fleisig, Erica <J:::Jim.§U&~~~~QQIL> 
Cc: Buffo, Corey :::!2_t,:!!!Q~2@'1f!Jd.@1!Jl9:::L> 
Subject: Re: For Sara FW: WA Toxic Criteria and AWB Petitions 

Thanks so much, Erica. Yes, I agree. We should totally include the Mike discussion on 
Thursday. 

Thanks, Sara 

Standards and Health Protection Division 
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On Mar 5, 2017, at 6:57PM, Fleisig, Erica wrote: 

Ex. 5 -Deliberative Process 

From: Berol, David 
Sent: Friday, March 03, 2017 3:35 PM 
To: Crk, Tanja Chung, Angela 
Matthew Guzzo, Lindsay <2~;Q:Jb!fl~~~~~e 
Szalay, Endre Steiner-Riley, Cara <~ir.::>ir1<=>r-

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 
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David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

-----Original Appointment----
From: Crk, Tanja 
Sent: Thursday, February 23, 2017 9:59AM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner
Riley, Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07,2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & 
Canada). 
Where: HQ-Room-WJCW-6124-50pp 

Ex. 5 - Deliberative Process 
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Ex. 5 - Delibeiative Piocess 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Fleisig, Erica[Fieisig.Erica@epa.gov] 
Buffo, Corey[Buffo.Corey@epa.gov] 
Hisei-Mccoy, Sara 
Mon 3/6/2017 1:05:30 AM 
Re: For Sara FW: WA Toxic Criteria and AWB Petitions 

Thanks so much, Erica. Yes, I agree. We should totally include the Mike discussion on 
Thursday. 

Thanks, Sara 

Standards and Health Protection Division 

On Mar 5, 2017, at 6:57PM, Fleisig, Erica wrote: 

Ex.5 -Deliberative Process 

From: Berol, David 
Sent: Friday, March 03, 2017 3:35 PM 
To: Crk, Tanja Chung, Angela 
Matthew Guzzo, Lindsay '~~~drl~m~~ggy_; 
Szalay, Endre Steiner-Riley, 

Attorney-Client Privileged; Deliberative 
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Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

-----Original Appointment----
From: Crk, Tanja 
Sent: Thursday, February 23, 2017 9:59AM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner
Riley, Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07,2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & 
Canada). 
Where: HQ-Room-WJCW-6124-50pp 

Ex. 5 -Deliberative Process 
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Ex. 5 - Deliberative Process 
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To: Crk, Tanja[Crk.Tanja@epa.gov]; Chung, Angela[Chung.Angela@epa.gov]; Szelag, 
iviatthew[Szeiag. iviatthew@epa.gov]; Guzzo, Lindsay[ Guzzo. Lindsay@epa.gov]; Szalay, 
Endre[Szalay .Endre@epa.gov]; Steiner -Riley, Cara[Steiner -Riley. Cara@epa.gov]; Fleisig, 
Erica[Fieisig.Erica@epa.gov]; Fidis, Alexander[Fidis.Aiexander@epa.gov]; Buffo, 
Corey[Buffo.Corey@epa.gov]; Ford, Peter[Ford.Peter@epa.gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov] 
From: Berol, David 
Sent: Fri 3/3/2017 8:35:10 PM 
Subject: RE: WA Toxic Criteria and AWB Petitions 

Attorney-Client Privileged; Deliberative 

Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

berol.david@epa.gov 

-----Original Appointment----
From: Crk, Tanja 
Sent: Thursday, February 23, 2017 9:59AM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner-Riley, 
Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07,2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & Canada). 
Where: HQ-Room-WJCW-6124-50pp 
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Ex. 5 - Deliberative Process 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 
Buffo, Corey[Buffo.Corey@epa.gov]; Fieisig, Erica[Fieisig .Erica@epa.gov] 
Hisei-Mccoy, Sara 
Wed 2/22/2017 4:26:05 PM 
FW: NWEA letter re WA toxic criteria 

From: Nina Bell [mailto:nbell@advocates-nwea.org] 
Sent: Tuesday, February 21, 2017 3:07PM 
To: Hisel-Mccoy, Sara <Hisel-McCoy.Sara@epa.gov> 
Cc: Chung, Angela <Chung.Angela@epa.gov>; Psyk, Christine <Psyk.Christine@epa.gov> 
Subject: NWEA letter re W A toxic criteria 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212 

503/295-0490 
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To: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 
Cc: 
From: 

Buffo, Corey[Buffo.Corey@epa.gov]; Fieisig, Erica[Fieisig .Erica@epa.gov] 
Hisei-Mccoy, Sara 

Sent: 
Subject: 

Wed 2/22/2017 4:23:41 PM 
FW: WA toxic criteria petition 

From: Fleisig, Erica 
Sent: Tuesday, February 21, 2017 2:37PM 
To: Schroer, Lee <schroer.lee@epa.gov>; Berol, David <Berol.David@epa.gov>; Buffo, Corey 
<Buffo.Corey@epa.gov>; Hisel-Mccoy, Sara <Hisel-McCoy.Sara@epa.gov>; Keating, Jim 
<Keating.Jim@epa.gov> 
Cc: Crk, Tanja <Crk.Tanja@epa.gov> 
Subject: FW: W A toxic criteria petition 

Ex. 5 -Attorney Client 

From: Chung, Angela 
Sent: Tuesday, February 21,2017 2:31PM 

Guzzo, Lindsay 
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Fidis, Alexander 
Steiner-Riley, Cara <:;;i~tls;I::KLl~~Slliti$~lliL~QY 
Crk, Tanja 

Subject: Fwd: W A toxic criteria petition 

FYI 

Sent from my iPhone 

Begin forwarded message: 

From: "Nina Bell" 
Date: February 21,2017 at 11:23:02 AM PST 
To: 
Subject: W A toxic criteria petition 
Reply-To: ::::n!:J_Ijl(!&illhQgru~~fLQr:g 

We filed the attached case today. 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212 

503/295-0490 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Hisei-iviccoy, Sara 
Sent: Tue 2/21/2017 8:39:26 PM 
Subject: FW: NWEA letter re WA toxic criteria 

From: Nina Bell [mailto:nbell@advocates-nwea.org] 
Sent: Tuesday, February 21, 2017 3:07PM 
To: Hisel-Mccoy, Sara <Hisel-McCoy.Sara@epa.gov> 
Cc: Chung, Angela <Chung.Angela@epa.gov>; Psyk, Christine <Psyk.Christine@epa.gov> 
Subject: NWEA letter re W A toxic criteria 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212 

503/295-0490 



ED_001458A_00013525

To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Thur 2/11/2016 8:32:22 PM 
Subject: FW: follow up letter to NWEA petition re WA WQS 

More petition fun ... 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Opalski, Dan 
Sent: Thursday, February 11, 2016 12:29 PM 
To: Chung, Angela <Chung.Angela@epa.gov>; Szelag, Matthew <Szelag.Matthew@epa.gov> 
Subject: Fwd: follow up letter to NWEA petition re W A WQS 

Sent from my iPhone 

Begin forwarded message: 

From: "McLerran, Dennis" <rr~m;':lll,~tlll1~2nll!d~ 
Date: February 11, 2016 at 12:07:35 PM PST 
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"Psyk, Christine" 

Subject: Fwd: follow up letter to NWEA petition re W A WQS 

FYI 

Sent from my EPA iPhone 

Begin forwarded message: 

From: "Nina Bell" <n~l(f!@:llyQQ!J~:!!Y~lQI::g 
To: "McLerran, Dennis" <rr!9J~f!lh@r:mJ~Wl1!JNY• "Opalski, Dan" 

Subject: follow up letter to NWEA petition re WA WQS 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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To: Szelag, Matthew[Szelag.Matthew@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Chung, Angela 
Sent: Thur 1/21/2016 7:24:33 AM 
Subject: RE: draft NWEA petition response 

Ex.S -Deliberative Process 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Szelag, Matthew 
Sent: Friday, January 15,2016 4:19PM 
To: Fleisig, Erica <Fleisig.Erica@epa.gov>; Chung, Angela <Chung.Angela@epa.gov> 
Subject: draft NWEA petition response 

Hi Erica and Angela, 

Ex.S -Deliberative Process 

f\.1atthev: Sze!ag I 



ED_001458A_00013542

U.S. Environmental Protection Agency 1 Region 10 
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To: 
From: 
Sent: 
Subject: 

Fleisig, Erica[Fieisig.Erica@epa.gov]; Chung, Angela[Chung.Angela@epa.gov] 
Szeiag, Matthew 
Sat 1/16/2016 12:18:47 AM 
draft NWEA petition response 

Hi Erica and Angela, 

Ex.S -Deiiberative Process 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 
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To: Szelag, Matthew[Szelag.Matthew@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Chung, Angela 
Sent: Mon 8/31/2015 7:28:21 PM 
Subject: FW: NWEA 2013 Petition on WA WQS -- follow up letter 

Angela Chung 
Water Quality Standards Unit Manager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, VIJ/l, 981 01 
Phone: 206-553-6511 

From: Nina Bell [mailto:nbell@advocates-nwea.org] 
Sent: Monday, August 31, 2015 11:02 AM 
To: McLerran, Dennis; Opalski, Dan; Chung, Angela; Behl, Betsy; Hisel-Mccoy, Sara; 
Southerland, Elizabeth; Kopocis, Ken 
Subject: NWEA 2013 Petition on WA WQS --follow up letter 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 2013 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of Washington sent to 
Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 
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Portland, OR 97212-0187 

503/295-0490 
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To: Fleisig, Erica[Fieisig.Erica@epa.gov] 
From: Szeiag, Matthew 
Sent: Mon 8/31/2015 6:27:36 PM 
Subject: RE: NWEA 2013 Petition on WA WQS -- follow up letter 

Sheesh ... 

Matthew Szelag 1 Water Quality Standards Coordinator 

U.S. Environmental Protection Agency 1 Region 10 

From: Fleisig, Erica 
Sent: Monday, August 31, 2015 11:25 AM 
To: Szelag, Matthew 
Subject: FW: NWEA 2013 Petition on WA WQS --follow up letter 

From: Hisel-Mccoy, Sara 
Sent: Monday, August 31,2015 2:16PM 
To: Buffo, Corey; Fleisig, Erica; Fabiano, Claudia 
Subject: Fwd: NWEA 2013 Petition on WA WQS --follow up letter 

Sara Hisel-McCoy 

Standards and Health Protection Division 

202 566-1649 

Begin forwarded message: 
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From: Nina Bell ::::m~{fru@lgg~t:rr~~rg 
Date: August 31, 2015 at 2:02:06 PM EDT 
To: "McLerran, Dennis" <n~miDL~!l!ll~Q£illJ~e 

Subject: NWEA 2013 Petition on W A WQS -- foiiow up ietter 
Reply-To: "!l!;JQ!i@ill:tYQ9ill~~il.Q1r:g 

Please see the attached letter regarding Northwest Environmental Advocates' October 28, 
2013 Petition for Rulemaking on Water Quality Criteria for Toxics in the State of 
Washington sent to Administrator Gina McCarthy today. 

Sincerely, 

Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 

503/295-0490 
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Ex. 5 -Deliberative Process 
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Dear 
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Toxic Chemical Contaminants and Puget Sound 

Tracy K. Collier1
, Sandra M. O'Neill2

, James E. Wese, and Nathaniel L. Scholz1 

1NOAA Fisheries*, Northwest Fisheries Science Center, Environmental Conservation Division, 
Seattle W A and 2W A Department of Fish and Wildlife*, Fish Program, Marine Resources, 
Olympia WA 

Background Puget Sound is unique among of our nation's estuaries in being a deep 
fjord-like structure (resulting from its formation by glaciers) that contains many urban areas 
within its drainage basin. Because there are several sills that restrict exchange with oceanic 
waters, Puget Sound is relatively poorly flushed compared to other urbanized estuaries of 
North America. Thus, toxic chemicals that enter Puget Sound have longer residence times 
within the system, and this entrainment of taxies can result in biota being exposed to increased 
levels of contaminants for a given input, compared to other large estuaries. This hydrologic 
isolation also puts the Puget Sound ec.osystem ~t higher risk fron{ other types of pollutants that 
enter the system, such as nutrients and pathogens. The problems in Puget Sound associated 
with contaminants are exacerbated by the added problem of biological isolation. Because Puget 
Sound is a deep, almost oceanic habitat, the tendency of a number of species to migrate outside 
of Puget Sound is limited relative to similar species in other large urban estuaries. This high 
degree of residency for many marine species, combined with the poor flushing of Puget Sound, 
results in a more protracted exposure to contaminants. It is this combination of hydrologic and 
biologic isolation that makes the Puget Sound ecosystem highly susceptible to inputs of toxic 
chemicals compared to other major estuarine ecosystems. 

A disturbing indication of this sensitivity is found in Pacific herring, one of Puget Sound's 
keystone forage fish species. These fish spend almost all of their lives in pelagic waters, far 
removed from sediments, and so should be among the least contaminated of fish species. 
Surprisingly, however, recent monitoring has shown that herring from the main basins of Puget 
Sound have higher body burdens of persistent chemicals (e.g. PCBs) compared to herring from 
the severely contaminated Baltic Sea. Thus, the pelagic food web of Puget Sound appears to be 
more seriously contaminated than previously anticipated. Additionally, chinook salmon that 
are resident in Puget Sound (a result of hatchery practices as well as natural migration patterns) 
are several times more contaminated with persistent, bioaccumulative contaminants than more 
migratory Puget Sound salmon and other salmon populations along the West Coast. Because of 
associated human health concerns, fish consumption guidelines for Puget Sound salmon have 
been published by the Washington State Department of Health. Extremely high levels of 
chemical contaminants are also found in Puget Sound's top predators, including harbor seals 
and southern resident killer whales. In addition to carrying elevated loads of toxic chemicals in 
their tissues, Puget Sound's biota are also showing a wide range of adverse health outcomes 
associated with exposure to chemical contaminants. These include widespread cancer and 
reproductive impairment in bottomfish, increased susceptibility to disease in juvenile salmon, 
acute die-offs of adult salmon returning to spawn in urban watersheds, and egg and larval 
mortality in a variety of fish species. Moreover, because humans are inextricably linked to the 
Puget Sound ecosystem, pollution has become a concern for human health as well. Overall, 
chemical contaminants currently pose a significant risk to the long-term recovery and 
sustainability of the Puget Sound ecosystem. Given current regional projections for population 
growth and coastal development, the loadings of chemical contaminants to Puget Sound will 
increase dramatically in the years ahead, unless serious measures are taken to address this issue 
now. 
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What is needed Three specific types of actions are needed if we hope to reverse the 
current state of degradation in Puget Sound and protect the Sound's ecosystem from harmful 
effects of toxic chemical contaminants in the future. 

First, we must comprehensively define the sources, and estimate the amounts, of chemical 
contaminants entering Puget Sound. This will not be a simple task-the term 'chemical 
contaminants' includes an enormous variety of chemicals, with different physical properties 
that affect how they move through the air and water of the Puget Sound Basin. This effort 
should include the many agencies and municipalities that actively keep track of chemical 
releases within the Puget Sound Basin, as well as academic institutions that develop overall 
models of contaminant fluxes. Washington State has recently initiated an effort to perform such 
a 'loadings estimate' for Puget Sound, led by the Washington State Department of Ecology. 
This effort should eventually include the participation of Agriculture, Transportation, Health, 
and other relevant state and local agencies. The federal effort could be led by the U.S. 
Environmental Protection Agency and would include the U.S. Geological Survey and other 
agencies that are involved in monitoring chemical contaminants in the Puget Sound Basin. This 
loading estimate will also highlight the large gaps in current monitorit{g efforts, and should 
lead to better measurements of contaminant inputs to the Sound. 

Second, the policymakers of the region, in conjunction with the above agencies, should 
determine how much reduction can be realistically achieved for the major classes of 
contaminants entering Puget Sound. This should be a large number, on the order of 40% or 
more, for those contaminants that are already shown to be posing risks to both ecological and 
human health in Puget Sound, such as P AHs and PCBs. Specific recommendations for 
reductions, as well as ways for achieving reductions, would be a useful product from the Puget 
Sound Partnership. It is recognized that certain legacy contaminants, such as PCBs, may 
already be so entrained within Puget Sound that their levels can only be reduced over long 
periods of time. However, other emerging contaminants, such as PBDEs, are known to be 
persistent, toxic, and increasing in Puget Sound. As has been recently shown in Sweden, 
preventing the release of PBDEs can yield quick reductions of these chemicals in humans and 
wildlife. 

Third, the resource agencies of the region (e.g. WA Department of Fish and Wildlife, NOAA 
Fisheries, US Fish and Wildlife) should continue to monitor and assess the levels of chemical 
contaminants in the biota of Puget Sound, as well as the effects of contaminant exposure. It has 
been through the work of these groups and others, such as Cascadia Research and Canada's 
Department of Fisheries and Oceans, that we have come to realize the severity of the problem. 
It is clear that the biota of the Sound tell us things about Puget Sound that we cannot learn from 
monitoring only the water, air, and sediments. Recent examples of how biologically based 
studies have highlighted unexpected problems include the pre-spawn mortality syndrome 
noted in coho salmon returning to Puget Sound urban streams, as well as the results from 
monitoring of forage fish, showing the unexpected contamination of the pelagic food web of the 
Sound. Continued biological monitoring and assessment, along with continued innovative 
research and technology development, will alert us to the aspects of this complex and 
challenging problem that we would otherwise inevitably overlook. 

These three steps, namely source characterization and quantitation, source control and 
reduction, and biologically-based monitoring and assessment, are essential if we are to protect 
Puget Sound from the waste products of its surrounding, and growing, human population. 

* The views and opinions expressed herein are solely those of the authors, and should not be 
taken or construed as positions or policy of their respective agencies. 
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May 3, 2012 

Puget Sound Region Federal Agency Action Plan 

In September 2011, the White House Council on Environmental Quality designated the 
Regional Administrators of the Environmental Protection Agency (EPA) and NOAA 
Fisheries, and the State Conservationist for USDA's Natural Resource Conservation 
Service (NRCS) as co-leads for a renewed federal effort to contribute to the protection 
and restoration of Puget Sound and the Washington coast. This endeavor responds to 
recent concerns raised by Western Washington Treaty Tribes about continued habitat 
losses and associated diminishment of fishery resources. Under the leadership of the 
three co-chairs, federal agencies with authorities in Puget Sound and western 
Washington coastal river basins are re-focusing existing efforts and working better 
together to protect and restore habitats important to salmon, shellfish and other species. 
This improved interagency effort includes a critical review of existing policies, 
authorities, and funding programs to identify opportunities for strengthening the ability 
of those programs to contribute to the overall objectives for Puget Sound and 
Washington coastal habitat restoration. This Action Plan describes the status of this 
inter-agency approach and highlights key actions agencies are taking. Appendix A 
provides a detailed description of specific agency commitments, accountability 
measures, and timeframes for implementation. Our aim is for federal agencies to 
conserve habitat strategically and effectively for salmon, shellfish and other species in 
Puget Sound and the coast. 

We undertake this as a dynamic plan that will evolve over time as circumstances change. 
We therefore view this as the first phase of a longer-term effort. We welcome and 
encourage the full engagement of the many partners in the Puget Sound and coastal 
challenge, and the recommendations of all on how to improve our contributions to 
habitat restoration over time. 

Strategy and Commitment to Action: 

Puget Sound federal agencies agree to: 1) coordinate their programs with one another 
and with the state and tribes to protect and restore habitat in Puget Sound and the coastal 
rivers of western Washington. This coordinated approach will help rebuild the health 
and productivity of the aquatic systems upon which salmon and other species depend 
and affirm federal commitments to Treaty Tribes of western Washington. 2) coordinate 
funding to the extent allowed by law. 3) prioritize protection and restoration of 
shoreline and nearshore habitats, flood plains, and water quality. 4) report progress to 
CEQ regularly to ensure the initiative results in steady improvements in habitat 
conservation across the Puget Sound Basin and coastal rivers of western Washington. 



ED_001458A_00013535

Creation of a Tribal-Federal Habitat Forum: 

Federal Caucus member agencies will join with Puget Sound and coastal treaty tribes to establish 
a joint Forum for addressing unresolved priority habitat implementation measures within adopted 
watershed recovery plans. The Federal Caucus and the Puget Sound and coastal Treaty Tribes 
each will appoint a co-chair of the Habitat Forum to ensure proper and timely administration of 
its work. Working on an issue-by-issue basis, the co-chairs will ensure concise description of an 
impediment to implementation of a habitat measure within a local watershed recovery plan. 
Further, they will encourage tribal and federal agency policy leaders to assign appropriate staff to 
collaboratively evaluate the impediment. Staff will resolve the impediment where possible, and 
prepare a situation summary including options for resolution of any remaining impediment. Co
chairs, in conjunction with the appropriate policy leaders, will establish reasonable timeframes 
for completion of assignments. 

Issue elevation process: The federal co-chair will encourage the appropriate regional federal 
officials with decision-making authority related to an identified impediment to participate in the 
Habitat Forum's review of the situation summary and options for resolution. In circumstances 
where these officials cannot resolve the issue, the co-chairs will determine, in consultation with 
the Council on Environmental Quality (CEQ), whether elevation through the CEQ to appropriate 
members of its Assistant Secretary Group is warranted and so notify CEQ. In cases where 
elevation through CEQ is appropriate, the CEQ-appointed co-chairs (EPA and NOAA Fisheries 
Regional Administrators and NRCS State Conservationist) of the regional Federal Caucus will 
be responsible for the elevation. The three co-chairs will assign staff who will work with 
appropriate tribal officials to refine the situation summary for the three co-chairs' use in seeking 
resolution through elevation of the issue through CEQ. The Federal Caucus recommends the 
first meeting of the joint Tribal-Federal Habitat Forum occur before June 30, 2012. 

Policy coordination: Federal agencies are identifying existing policies that can be improved or 
strengthened to facilitate this strategy, and are investigating changing these policies where 
feasible. We describe below selected polices under federal agency review. Federal agencies will 
continue to examine existing policies and coordinate with one another and the states and tribes 
when considering new policies that may affect salmon habitat. 

1) Per Corps of Engineers national guidance, all elements of the incidental take statement 
are included by reference in the Corps permit, and there must be a condition indicating that the 
applicant must comply with the incidental take statement. Additionally, the permit condition 
referencing the biological opinion must indicate that the U.S. Fish and Wildlife Service or the 
National Marine Fisheries Service, as appropriate, will be informed of, and enforce, any known 
violations of the incidental take statement. NOAA is encouraging the Corps to take a more 
direct compliance role governing ESA-based terms and conditions. Corps regional staff met with 
NOAA in December 2011 as part of an ongoing multi-agency discussion about compliance 

2 
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enforcement to protect and restore Puget Sound habitats, but defers to the national level for any 
potential change in enforcement policy related to incidental take statements. 

2) NOAA is developing new regional guidance on establishing, approving, and using 
conservation banks that can promote larger scale and more effective mitigation and restoration 
efforts than might otherwise occur on a permit-by-permit basis. NOAA intends to use selected 
project consultations to encourage the use of new and existing conservation banks. NOAA will 
explore opportunities for ensuring these banks can be approved by the Corps for use as 
compensatory mitigation in Corps permits. 

Existing Authorities: Federal agencies will improve their use of existing regulatory authorities 
and incentive programs to protect and restore salmon habitat. Initially, federal agencies have 
identified the following uses of existing authorities: 

1) The Corps Seattle District will continue to implement the Section 404 Clean Water 
Act/Section 10 Rivers and Harbors Act Regulatory permit program to avoid, minimize, and 
mitigate adverse effects on the aquatic environment while allowing reasonable development. 
The program entails collaboration with the Federal Services (USFWS and NOAA Fisheries), 
EPA, state agencies, and tribal consultation. 

2012 Nationwide Permits (NWPs), Regional General Conditions (RGCs), and Regional 
Conditions (RCs ): The Corps Seattle District developed RGCs and RCs for the NWPs published 
on February 21, 2012, which became effective March 19, 2012. Input from tribes, state 
agencies, the public, and NOAA Fisheries regional office resulted in strengthened environmental 
protections and increased rigor of analysis for projects with the potential to impact resources of 
concern in Puget Sound and statewide, relative to the 2007 versions. Initiatives championed by 
tribes, while not fully enacted, formed the basis for the following specific actions: 

The use of Standard Individual Permits rather than NWPs for new bank stabilization 
projects in areas ofPuget Sound with high levels of cumulative impacts; 
Limited impacts that could be caused by NWPs for intermittent and ephemeral streams as 
well as mooring buoys under certain circumstances; 
Additional information requirements allowing a more rigorous review for all bank 
stabilization projects; and, 
Additional information requirements allowing for more rigorous review of all stream 
crossing analyses. 

The Seattle District will wait for further guidance from Corps Headquarters on implementing the 
February 15,2012 NMFS Biological Opinion (BiOp) regarding the NWP program. 

2) PL 84-99 Flood Control and Coastal Emergencies Programs: The Corps Seattle District 
continues to work collaboratively with levee owners, tribes, the federal Services (USFWS and 
NOAA Fisheries), and stakeholders to develop flood risk management solutions for the Public 
Law (P.L.) 84-99 Flood Control and Coastal Emergencies (FCCE) programs. These programs 

3 
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support levee integrity, ESA compliance, and fulfillment of other federal responsibilities. The 
Corps anticipates the ESA Section 7 consultation inherent in these efforts will yield endangered 
species/fish-friendly criteria for levee design, construction, maintenance, and repair and best 
practices guidance for Puget Sound and the region. The District will try to complete P.L. 84-99 
consultations with the federal Services prior to doing the actual repairs where circumstances 
allow, taking into consideration issues such as funding, emergency circumstances and work 

a) Levee Vegetation System Wide Improvement Framework (SWIF): The SWIF helps 
identify solutions that use resources efficiently, prioritize improvements, and take corrective 
actions based on risk, and better align programs and requirements. The Corps Seattle District 
will serve as the local federal lead for interagency efforts when the Corps' new SWIF approach 
is used by levee sponsors. 

b) Levee Vegetation Variance Policy Guidance Letter (PGL ): The Seattle District will serve 
as the local federal lead for interagency coordination efforts on variances from mandatory Corps 
vegetation-management standards. The District will work with levee sponsors (for non-federal 
levees) and seek their concurrence (for qualifying federal-constructed non-federal sponsor
maintained levees) to request variances under the new DRAFT Vegetation Variance policy. 
These variances will preserve, protect, and/or enhance natural resources and protect tribal treaty 
rights, while ensuring levee function. 

c) Emergency Flood Response Activities: The Seattle District will seek to improve its 
method for determining whether local jurisdiction flood assistance requests (Advance Measures 
and Emergency Operations) will protect against significant threats to life, health, welfare, 
property, and infrastructure. For example, where emergency action is warranted, the Seattle 
District will coordinate as early possible with the Federal Services, EPA, and tribes so that the 
action's scope and implementation avoid or minimize adverse habitat impacts, with appropriate 
after-the-fact mitigation when impacts do occur. 

d) Levee Rehabilitation: The Seattle District will continue to coordinate its post-damage 
levee repairs with interested federal, state, local, and tribal entities. Where possible, based on 
federal and non-federal resources and other case-specific conditions, the Corps will consider 
implementing levee setbacks rather than levee rehabilitation in-place. 

3) The Corps Seattle District will continue to implement projects in Puget Sound and 
Washington coast under its Civil Works program authorities (subject to availability of funding 
and non-federal sponsor participation) that restore the ecosystem and/or have a positive effect on 
habitat and comply with the ESA. 

4 
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4) NOAA and the Corps are promoting alternative materials and installation methods to 
reduce habitat impacts from bank armoring. NOAA and the Corps will complete a 
programmatic consultation describing armoring designs that reduce impacts on fish habitat. The 
Corps will provide this information to permit applicants for use in preparing permit applications 
and mitigation plans. 

5) NOAA is nearing completion of an analysis under Section 7 of the ESA for the 
reauthorization of a Corps Regional General Permit for residential piers, ramps and floats in 
marine waters. Related to this analysis, NOAA is developing guidance for analyzing project 
impacts and calculating mitigation requirements. This guidance will assist agencies and project 
applicants in accurately assessing the potential habitat impact of proposed projects and will 
enable the Corps and other federal agencies to establish a crediting mechanism for mitigation 
barJ<:ing and in-lieu fee (ILF) programs. These mechanisms provide for high quality 
compensatory mitigation to offset unavoidable project impacts. Among those ILF programs 
being developed in concert with the Corps are the first tribal mitigation banks, the first tribal ILF 
program, and the first marine ILF program. 

6) The Federal Emergency Management Agency (FEMA) will work with NOAA and others 
to review and evaluate the sufficiency of local government responses to address the new salmon
related floodplain habitat requirements of FEMA' s National Floodplain Insurance Program 
(NFIP). Recently completed ESA consultations describe these new requirements. FEMA will 
seek corrective actions where needed. FEMA will explore opportunities to link with local 
jurisdictions and other federal agencies to coordinate the use of hazard mitigation projects to 
reduce flood risk and restore habitat functions and values. This will reduce risk and enhance 
floodplain productivity. 

FEMA now requires all NFIP- participating communities to have an ESA- compliant floodplain 
management program or face possible suspension from the program. To date, all of the 122 
affected communities in the Puget Sound basin have committed to FEMA that they have an ESA 
compliant program in place. In partnership with the Washington State Department of Ecology, 
FEMA has begun to prioritize communities for compliance audits (Community Assistance 
Visits) to ensure all communities are appropriately administering and enforcing their NFIP-ESA 
commitments pursuant to the NOAA FEMA biological opinion. 

7) EPA will enhance water quality by continuing to address water quality priorities 
including: 

Development of model federal discharge permits (e.g., the Joint Base Lewis McChord 
efforts to establish appropriate water quality standards and Best Management Practices). 
Agreement between EPA and the Washington Department of Ecology (DOE) on the 
state's industrial general storm water discharge permit which is up for renewal, including 
appropriate conservation measures for fish habitat. 

5 
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Agreement between EPA and DOE to implement the existing municipal general 
stormwater discharge permit. 
Any /all of the first three items could include Low Impact Development standards. 
Coordination with the joint agency enforcement team to seek strategic permit 
compliance/enforcement opportunities. 

8) The U.S. Geological Survey (USGS) will convene and lead an interagency in-stream flow 
working group to undertake the necessary scientific work to quantify the flow requirements of 
anadromous fish, and other fishery resources, in selected watersheds. The Bureau oflndian 
Affairs, NOAA, EPA, FWS, and the Forest Service will participate in this interagency working 
group and contribute their relevant scientific and technical expertise to it. 

Enforcement: Federal agencies are coordinating on increased efforts to improve compliance 
with existing programs to protect salmon habitat in close partnership with their state enforcement 
partners. NOAA's Office of Law Enforcement, the U.S. Coast Guard, and other federal agencies 
have joined with their state counterparts to form a subgroup of the Northwest Environmental 
Crimes Working Group. This Puget Sound and Coastal Habitat Initiative Sub Group is 
formulating a suite of strategies to promote more effective compliance and enforcement of 
activities related to the protection and restoration of nearshore habitats, flood plains, and water 
quality. These strategies include internal training, outreach, directed enforcement, and 
community collaboration and education into the vital role of these habitats. The federal and state 
agencies involved have pledged both short- and long-term commitments to this effort. 

Funding: Federal agencies will seek to coordinate their ongoing budgeting processes to expand 
the effective use of available resources to contribute to habitat restoration. As the agencies 
develop 2014 budgets, federal agencies propose to identify and coordinate major programs that 
protect and restore Puget Sound habitat in an effort to be efficient and strategic with federal 
funds. EPA and NOAA will lead an inter-agency review of federal funding and grant programs 
to identify opportunities to leverage funds and maximize returns on habitat restoration and 
protection investments. Concurrently, they will identify opportunities to streamline and simplify 
grant application and reporting requirements, and to adopt criteria for prioritizing grants that are 
consistent with the joint federal strategy. 

To the extent allowed by relevant statutes, federal agencies will explore and focus budgets at the 
regional level to protect and restore salmon habitat, while still meeting other resource 
management obligations, and ensure salmon habitat funding is coordinated across fund sources. 

1) Corps Seattle District - A significant portion of the Seattle District's Civil Works annual 
appropriation directly or indirectly affects Puget Sound across seven Civil Works business lines. 
Fiscal Year 2013 President's Budget request levels released on February 13, 2012 are generally 
consistent with 2012, while Fiscal Year 2014 budget development begins shortly at the Seattle 
District and Northwestern Division levels. Nationally, the Corps is developing a future 
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watershed based budgeting process that considers Corps programs and projects in an integrated 
water resources management systems approach. The Corps anticipates that this approach will 
better integrate its actions with those of Tribes, federal, state, and local agencies, and 
stakeholders. 

2) FEMA is a partner in a process with USGS, NOAA Fisheries, the Puget Sound 
Partnership and the Nature Conservancy to link Stafford Act and NFIP Hazard Mitigation 
floodway buy-out funding to floodplain and salmon habitat restoration projects. FEMA is 
providing both past and future buy-out information to the USGS to incorporate into a GIS 
database to identify priority restoration areas for the Puget Sound basin. FEMA coordinated a 
meeting between the Nature Conservancy and the Washington State Emergency Management 
Division to explore state prioritization of hazard mitigation buy-out projects with FEMA funds, 
to identified habitat restoration areas. 

3) The U.S. Fish and Wildlife Service (USFWS) Puget Sound Coastal Program is one of22 
Coastal Programs around the country with the goal of conserving coastal habitats to support fish, 
wildlife, and plants. The program focuses primarily on habitats that provide benefits to salmon 
in Puget Sound and the Washington coast. The program contributes funding directly to on -the
ground habitat restoration projects every year. Additionally, funding for this program allows 
USFWS biologists to provide technical assistance to many ongoing habitat restoration planning 
efforts, such as the Puget Sound Nearshore Estuarine Restoration Program, that will result in 
significant benefits to salmon once implemented. 

By working with our state partners to develop strong proposals through the_National Coastal 
Wetlands Conservation Grants Program, FWS is contributing significantly to the long-term 
conservation and restoration ofPuget Sound and coastal Washington's marine and estuarine 
resources. This program's conservation accomplishments directly benefit salmon in Puget 
Sound and western Washington by contributing funding toward the acquisition and restoration of 
coastal wetland habitats. 

4) The USDA, working through the NRCS and the FSA, will expand significantly its 
conservation programs related to the protection and restoration of riparian functions and values 
in support of rebuilding the productivity of important salmon habitats in the riverine systems of 
Puget Sound and Washington coast. Using existing authorities and the additional financial 
resources as contained in the 2012 spending plan and the proposed 2013 President's budget, the 
USDA will team with local conservation districts, local governments and other partners to 
expand the delivery of its riparian-related ecological services. USDA FSA will implement 
coordinated investments of its Conservation Reserve Program and other conservation programs 
in priority watersheds for salmon recovery that have active and involved local partners and 
Tribes. 
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NRCS submitted a proposal for a special initiative to focus Farm Bill Conservation Programs on 
water quality and habitat enhancement in the Puget Sound and Washington coast. This funding 
would enable NRCS to accelerate technical and financial assistance to private landowners for a 
variety of activities that will enhance riparian, wetland, floodplain habitats and water quality. 
The majority of the funding would likely be available through NRCS' Environmental Quality 
Incentives Program. The funds will be allocated quickly, with all funds being obligated by 
September 2012. The Federal CauctlS agencies are assisting ~JRCS in identifying priority 

projects and key habitat areas for funding. 

5) The FY 12 Puget Sound funding allocation reflects EPA's desire to work with its partners 
to reverse the trend of habitat loss at the local level and improve salmon and shellfish recovery. 
This focus on shellfish, salmon and habitat is consistent with the areas that the Puget Sound 

Partnership focused on in updating the Action Agenda: 1) land development, 2) loss of 

floodplain function, 3) shoreline alteration, 4) urban stormwater nmoff, and 5) wastewater. The 
funding allocation provides specific resources to address stormwater and its impacts on salmon, 
shellfish and habitat. Stormwater causes pre-spawning mortality in high percentages of healthy 
Coho salmon in Seattle creeks within hours of the fish entering those waters. Stormwater is also 
the primary way that many of the contaminants of concern enter Puget Sound; pollutants like 
copper have been implicated along with habitat destruction as potentially leading to the poor 
marine survival rate observed for juvenile salmonids in Puget Sound. In rural areas, stormwater 
is a major pathway for pathogens entering shellfish beds. Habitat destruction by high stormwater 
flows will be further exacerbated by climate change. 

EPA will work within the existing Lead Organization structure of local, watershed-based groups 
responsible for salmon recovery, and with Tribes and federal agencies to negotiate and update 
funding agreement work plans that address shellfish and habitat, as well as other impediments 
identified in the local salmon recovery plans. EPA will further work with Lead Organizations to 
incorporate these areas of focus into sub-award decision criteria. In each case, we will work with 
our grantees to ensure that federal, state, tribal and local authorities and activities are aligned and 
consistent with salmon recovery plans. 

Science, Monitoring and Research: Several federal agencies possess significant scientific, 
monitoring and research capabilities that are relevant to resolving the complex challenges of 
restoring Puget Sound and the Washington coast. Federal agencies seek to augment existing 
capabilities through the Puget Sound Science Team and other forums to increase the scientific 
foundation for monitoring and analysis, and allow for better tracking of progress, setting of 
priorities and decision-making. Currently, NOAA is developing monitoring, research and 
modeling approaches to support this Puget Sound and coastal initiative. NOAA's Northwest 
Fisheries Science Center is refining research and monitoring designs to help managers target 
protection, restoration and acquisition investments toward the most important recovery actions 
across Puget Sound and along Washington's coast. In addition, the USDA Forest Service Pacific 
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Northwest Research Station continues to produce science that improves our understanding of 
salmon and their habitat. 

Communications and Public Engagement: The federal agencies fully recognize that the 
restoration ofPuget Sound and Washington's coast will require a broad-scale, sustained 
engagement of many governments and the larger community for the long haul. We therefore 
seek to strengthen and deepen our contributions to a multi-faceted public engagement and 
communications effort associated with protecting Puget Sound and Washington's coast. The 
federal agencies seek to coordinate regionally and enhance our individual and collective 
education and engagement capabilities with those of state, tribal and local governments and the 
non-governmental sectors in order to effectuate this broader engagement. We are in the early 
stages of scoping out innovative opportunities for doing so, working with the Puget Sound 
Partnership and others. \1/e actively seek and encourage the recommendations of our many 

partners on how to proceed with this effort in a creative manner, employing many of the new 
communications tools now available to engage and empower. 

Additional agency-specific actions: Each federal agency prepared a list of specific 
commitments and actions for improving salmon habitat and other fishery-related resources in 
Puget Sound and along Washington's coast. The Federal Agency Matrix (Appendix A) includes 
the complete list of federal agency actions. This Federal Agency Action Plan, together with the 
additional commitments in the Matrix describe the suite of actions the federal agencies will take 
to protect and restore Puget Sound and coastal habitat and respond to the concerns raised by 
Treaty Tribes in western Washington. 

This policy is intended only to improve the internal management of the federal government and 
is not intended to create any right, benefit, or trust responsibility, substantive or procedural, 
enforceable at law by a party against the United States, any federal agency or any person. 
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Abstract 
Estimating diet composition is important for understanding interactions between predators 

and prey and thus illuminating ecosystem function. The diet of many species, however, is 

difficult to observe directly. Genetic analysis of fecal material collected in the field is there

fore a useful tool for gaining insight into wild animal diets. In this study, we used high

throughput DNA sequencing to quantitatively estimate the diet composition of an endan

gered population of wild killer whales (Orcinus orca) in their summer range in the Salish 

Sea. We combined 175 fecal samples collected between May and September from five 

years between 2006 and 2011 into 13 sample groups. Two known DNA composition control 

groups were also created. Each group was sequenced at a -330bp segment of the 16s 

gene in the mitochondrial genome using an II lumina MiSeq sequencing system. After sev

eral quality controls steps, 4,987,107 individual sequences were aligned to a custom 

sequence database containing 19 potential fish prey species and the most likely species of 

each fecal-derived sequence was determined. Based on these alignments, salmon ids 

made up >98.6% of the total sequences and thus of the inferred diet. Of the six salmonid 

species, Chinook salmon made up 79.5% of the sequences, followed by coho salmon 

(15% ). Over all years, a clear pattern emerged with Chinook salmon dominating the esti

mated diet early in the summer, and coho salmon contributing an average of >40% of the 

diet in late summer. Sockeye salmon appeared to be occasionally important, at >18% in 

some sample groups. Non-salmon ids were rarely observed. Our results are consistent with 

earlier results based on surface prey remains, and confirm the importance of Chinook 

salmon in this population's summer diet. 
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Killer Whale Diet Estimation 

Introduction 

Correctly understanding relationship:; betwren predators and prey, including an accurate 
understanding of predator diets, is often important for well-informed management of both 
endangered predators and prey. Recent examples include concerns about adequate levels of 
prey for threatened predators (e.g., Steller sea I ions [ 1 ]), predation on domesticated popula
tions by reintroduced predators (e.g., grey wolves predation on threatened fish species 
by abundant pinniped or bird populations and competition betwren rare and abundant 
praiators for a cornrnon prey source In rESponse to conservation conoorns related to pre-
dation, fish and wildlife managers have at times employed a variety of potentially expensive 
and disruptive actions, such as fisheries closures, and lethal predator removal [7]. 

Concernsaboutanendangered killerwhale(Orcinusorca) population in theeastern North 
Pacific provide a good example of a complex conservation problem involving predators and 
their prey. As a species, killer whales have a global distribution and a diverse diet [8]. However, 
the species is subdivided into numerous discrete populations, many of which specialize on spe
cific prey types [8]. Such specialization has bEen most thoroughly documented in the nearshore 
temperate North Pacific Ocean, where two genetically discretesympatric killer whale 'ecotypes' 
fred on either marine mammals or fish, respectively The fish-eating killer whales (for 
historical reasons often referred to as 'residents') and mammal-eating killer whales (also 
known as Bigg's killer whales or 'transients') differ at a sufficient number of traits that some 
investigators have suggested they are incipient species [1 As a result of such prey speciali-
zation, individual killer whale populations may be particularly vulnerable to declines of their 
favored prey. 

Low preyabundancehasbren cited as an important factor limiting the recovery of an 
endangered population offish-eating killer whales, known as the southern resident population 

This population, which consistsofthrresocially defined pods (J, K and L) is the 
southern-most distributed of the fish-eating populations inhabiting the northeast Pacific 
Ocean, and ranges in coastal waters from central California to northern British Columbia 
Previous studies based on morphological and genetic analysis of prey remains found near the 
water surface following kills have indicated that Pacific salmon (Oncorhynchusspp.), and in 
particular Chinook salmon, 0. tshawyts:ila, make up >90%ofthis population's summer diet 

Many stocks of Chi nook salmon are also I isted as threatened or endangered 
and lack of this preferred prey item has bEen associated with poor survival and fecundity of the 
southern resident killer whales 

Analysis of prey remains found near the surface after predation events has proven useful for 
diet estimation, but may be potentially biased if some prey types are more likely than others to 
be consumed near the surface or broken up before consumption Analysis of DNA iso
lated from feces is a potentially useful additional source of diet information, both because it 
may be lESS biased toward items consumed near the surface and because each fecal sample may 
integrate information over multiple fEeding events. A previous study of killer whale diet that 
used PCR methods to determine if killer whale feces contained DNA from specific prey items 
in fact did identify more taxa in the feces than were present in samples of prey remains, but the 
method did not allow for the quantification of relative DNA amounts 

An accurate understanding of the diet of the southern resident killer whale population is of 
importance to management decisions impacting both the whales and their prey Molecular 
analysis has long bEen used to study species presence in feces More recently, quantita
tive analysis of DNA sequences isolated from fecal samples using high-throughput sequencing 
has bEen shown to be a useful tool for semi-quantitative diet estimation (reviewed by 
Such analyse; may be particularly useful for species, such as cetaceans, for which predation 
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events are difficult to observe directly (e.g., Here, we report on a study using high-
throughput sequencing of DNA from fecal samplES to estimate the diet composition of the 
southern rESident killer whale population in itscoresummer range. 

Methods 

Field Methods and Sampling 

Fie!d activitiES vJere based out of the Sgn Juan Islands betv.lffin ~v~ay and !September of 2006--
2011 ). Fecal samplES were collected using two different previously dEScribed techniqUES: 
1) a modification of a method developed by Ford and Ellis [9] for prey sampling that involved 
following a focal animal's "fluke prints" until a sample was observed (for additional details, SEe 

[17]) or 2) using scent detection dogs to locate samplES floating on the water's surface 
SamplES were initially stored in plastic bags on ice packs and later stored at -20 Cor -80 C 
prior to analyses. SamplES were collected in U.S. waters under N MFS General Authorization 
No. 781-1725, and N iviFS&ientific Research Permits 781-1824-01, 16163, 532-1822-00, 532-
1822 and 10045. SamplES were collected in Canadian waters under Marine Mammal Lirense 
numbers 2008--16, 2009--08, 2010--09 and 2012--08, and SpeciES at Risk Act permits numbered 
91, 102, 109 and 155. Sample collection methods were approved by the University of Washing
ton's Institutional Animal care and Use Committee under protocol2850--08. 

An initial group of244 fecal samplES (subsequently reduced to 175 based on DNA quality 
considerations--see below) were sorted by sample collection date into 13experimental groups 

The groupings were dESigned to allow for comparisons between years and to 
capture shifts in the proportions of prey speciES consumed throughout the course of the late 

Fig 1. Sampling locations of fecal material. Each dot represents one sampling event, color coded to 
represent sampling occurring in early (May-July 25), mid (July 26-September 4), and late (September 5-30) 
summer. 

doi:10.13711oumal.pone.0144956.g001 
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Fig 2. Temporal distribution of fecal samples included in the analysis and of the approximated daily 
abundance of Chinook, sockeye and coho salmon in the San Juan Islands area. Each dot represents 
fecal samples collected on a specific day, with the area of the dot proportional to the number of samples on 
that day (smallest size = 1 sample). The dots are color-coded to indicate the within-year pools of samples that 
were combined for sequencing analysis, for a total of 13 year-by-season sample pools. Smoothed daily 
salmon abundance was estimated by local polynomial regression of daily catch-per-unit-effort data scaled by 
total annual run size 

doi:10.13711oumal.pone.0144956.g002 

spring and summer. SamplES were divided by year and samplES collected in the same year were 
subdivided into groups using the following date range;: early summer (May-July 25th), mid-
summer (July 26th-September 4th), and late summer (Saptember 5th_ 30th) The number 
of individual fecal samplES contributing to each group varied due to difference; in sampling 
effort and whale pre;enre during different years and seasons. The date range; for the groupings 
were selected after sample collection, considering natural breaks in the temporal sequenre of 
samplES and the number of samplES in each grouping. The large;t group included 32 samplES 
and the smallESt group included 4 samplES 

DNA Extraction 

We extracted DNA from fecal samplES using a Qiagen QiaGubeand theQIAamp DNA Stool 
Mini Kit (Qiagen, Valencia, CA) in a polymerase chain reaction (PCR)-frre laboratory. Fecal 
samplES affixed to substrate (sterile gauze or swabs) were trimmed and transferred into a 2ml 
extraction vial and fecES were lysed directly on the substrate. For fecal samplES not affixed to a 
substrate, DNA was extracted from approximately 200ul of fecES. SamplES containing large 
quantitiES of seawater were rentrifuged at low spred prior to extraction to pellet the feces and 
exa:ssseawater was decanted. For all fecal samplES, DNA was eluted off extraction columns by 
incubating 100uL of elution buffer for 5 minutES at room temperature prior to centrifugation. 
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Table 1. PCR primer sequences. 

Primer 

Salmon-F 

Groundfish-F 

16s-R 

Killer Whale Diet Estimation 

To confirm that each fa::al sample wcs i ndred killer whale teres, we amp I ified and sequenced 
the 16s rEgion of the mitochondrial genome and compared the sequence with known killer 
whalesequence.83mpiESwereonlycollocted in the proximity of known southern rESident killer 
whale groups, and thus were unlikely to be from other populations of killer whalES. In addition, 
the fecal samplES were also genotyped at a seriES of microsatell ite loci cs previously dEScribed 

to confirm the presence of killer whale DNA and in many CCSES identify the specific 
pod or individual of origin 

Prey Detection Primer Design 

Previous work hcsshown that the southern rESident killer whale population dOES not 
prey on marine mammals, so our study focused exclusively on detocting fish prey. PCR primers 
were dESigned to amplify approximately 330bp of the 16s rEgion of the mitochondrial genome 
of a wide range of potential fish prey speciES while excluding amp I ification of killer whale 
DNA. Primers were selocted based on an alignment of more than 40 potential prey speciES rep-
resenting all major fish familiES SpeciES were chosen based on previous studiES or 
common presence in the whalES' habitat. To avoid amp I ification bics among taxa, PCR wcs 
performed using an equimolar mix of two forward primers ). Primer "831mon-F" is 
complementary to the priming site in salmon ids and several non-salmon ids and "Groundfish-
F" is complementary to the sequence in most non-salmon ids PCR product length 
(excluding primers) ranged from 326bp to 341bp depending on the speciES. 

Primers were tESted on the following known speciES: Chinook salmon (Oncorhynchustsha
wytg;ha), coho salmon (0. kisutch), chum salmon (O.keta), steel head (0. mykiss), sockeye 
salmon (O.nerka), lingcod (Ophiodon elongatES), Pacific halibut (Hippoglossusstenolepis), 
English sole (Parophrys vetulus), Pacific herring (Ciupea pallcsii), and killer whale (Orcinus 
orca). PCR products were visualized by gel eloctrophorESis and showed that DNA from all fish 
speciES amplified successfully, while the killer whale DNA produced no discernible PCR 
product. 

The prey detoction primers were subsequently modified to allow for indexing of individual 
pools during the library preparation step. Both forward primers (831mon-F and Flatfish-F) and 
the reverse 16s-R were modified by the addition of II lumina primer sequence and overhang 
adaptors complementary to !!lumina's Nextera index tag kit on the5' ends Primers 
were HPLC purified to remove truncated primers that might compromise amplification 
specificity. 

Quality Assessment and Sample Pooling 

In order to assESS the quality and initial quantity of prey DNA within each fecal sample, all 
fecal DNA extractions were screened via qPCR. The qPCR assay wcs dESigned to amp I ify a 
smaller (approximately 87bp) sequence nested within the 330bp 16s rEgion dEScribed above. 
The assay used the same forward primers cs the prey detoction assay in combination with the 

Sequence 5' to 3'* 

TCGTOGGCAGCGTCAGATGTGTATAAGAGACAGgcaatcacttgtcttttaaatgaagacc 

TCGTOGGCAGCGTCAGATGTGTATAAGAGACAGgtaatcacttgtcttttaaatgaagacc 

tatcccta 

*Overhang adaptor sequence in uppercase bold, locus-specific sequence in lowercase. 

doi:·10.·137·11oumai.pone.G"144956.too·1 
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reverse primer 16s-short-R: 5'- tccata;~ggtcttctcgtctt. Each reaction was carried out in a final 
volume of 12.5ul using 6.25ul ofPowerSybr Green Master Mix (Applied Biosystems), 0.2uM 
offorward primers, 0.2uM of reverse primer, and 2ul of DNA. Reactions conditions were a:; 

follows: 95°C for 10min, followed by40cyciESof95°C for 15se:c; 60°C for 1 min, followed by a 
melt curve analysis. All reactions were performed using the ABI 7900HT Fast REEl-Time PCR 
System. Each qPCRassay plate included a 1:10dilution seriES of prey DNA standard. The prey 
DNA standard wascrooted by pooling normalized DNA (quantified fluorometrically via a 
Qubit) from 8fish spociES (the six salmon spociES plus halibut and English Fecal 
DNA extroctions that failed to amp I ify or amp I ified poorly using the qPCR assay were removed 
from further analysis. A total of 175sampiES remained after qPCRevaluation. Individual fecal 
DNA extroctions were quantified against the standard curve, normalized within a group (as 
identified above), and pooled into one of 13 discrete pools of fecal DNA (see above for pool 
definitions). The normalized DNA pools were re-screened using qPCR to verify normalization. 

In add it ion to the experimental pools, two control pools were crooted by combining DNA 
extracted from 5 knovJn southern rESident ki! ler VJha!e fish prey speciES: Chinook, coho, and 
sockeye salmon; halibut and English sole. Tocrootethecontrol pools, genomic DNA was 
extrocted from fi ncl ips or fish muscle tissue and screened via gel electrophorESis. High quality, 
high molecular weight genomic DNAsampiESwereselected and quantified with theqPCR 
a:;say used to normalize fecal DNA extroctions. The first control pool consisted of equal pro
portionsofChinook, sockeye, halibut and English sole DNA. The SECOnd control pool was 
made up of 40'/o halibut, 40'/o sockeye, 15% coho and 5% Chi nook DNA. 

Amplicon Library Preparation and Sequencing 

Amp I icon I ibrariES were generated from each of the 13 experimental pools and 2 control pools 
using a 2-step PCR workflow provided by Ill umi na. The first PCR employed the modified prey 
detection primers to generate template I ibrariES of individual pools: 13 separate 40ul reactions, 

Table 2. Reference Sequences used for species assignment. 

Common Name Scientific Name Length (bp) GenBank Reference 

Chinook salmon Oncorhynchus tshawytscha 326 KU170128-31 

Coho salmon Oncorhynchus kisutch 326 KU170132-34 

Steelhead Oncorhynchus mykiss 326 KU17013940 

Chum salmon Oncorhynchus keta 325 KU170137-38 

Sockeye salmon Oncorhynchus nerka 325 KU170135-36 

Pink salmon Oncorhynchus gorbuscha 325 EF455489.1 

Spiny dogfish Squalus acanthias 326 EF119335.1 

Dover sole Microstomus pacificus 326 FJ870397.1 

English sole Parophrys vetulus 326 EF119289 

Pacific hake Merluccius productus 326 EF458338.1 

Pacific halibut Hippoglossus stenolepis 326 FJ870421.1 

Pacific herring Clupea pallasii 326 EF458434.1 

Lingcod Ophiodon elongates 326 EF458353.1 

Killer whale Orcin us Orca 326 EU685093.1 

Spotted ratfish Hydrolagus colliei 326 EF119279.2 

Quillback rockfish Sebastes maliger 326 EF446599.1 

Sable fish Anoplopoma fimbria 326 EF458482.1 

Surf smelt Hypomesus pretiosus 326 EF458416.1 

Shiner 326 EF119256.1 

doi:·10.·137·1fjoumai.pone.0·144956.i002 
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each containing 4uL of one DNA pool, 1X PrornEga GoTaq Flexi buffer (Prornega Corp., 
Madison WI), 3.0mM MgCI2, 0.2mM ofeach dNTP, 0.1ug/uLofBSA, 0.2uM ofeach primer, 
and 2 unitsofPromegaGoTaq Flexi DNA Polymerase. PCRcyclingconditions included an 
initial denaturation at 94°C for 2 min, followed by 32 cyclES of 94°C for 35SEC; 61°C for 1 min; 
72oc for 35SEC; and a final extension at 72oc for 5 min. PCR-setupwas performed in aPCR
product frre laboratory using aerosol-rESistant pipette tips. Amplicon librariES were gel purified 
to remove unspecific PCR products, primers, unincorporated nucleotidES, dyES and 
polymerase. 

The SECond step of the workflow was a I imited-cycle PCR that used the overhang adaptors 
to append PS and P7 Ill umi na sequencing adapters and Ill umi na Nextera XT index tags to 
amp I icons generated during the first round of PCR. The second PCR step was performed in 
SOuL reactionscontaining8uL of gel purified PCR product from the first-step PCR, 1X NEB 
Phusion HF DNA Polymerase buffer (Ipswich, MA), 0.2mM of each dNTP, SuLeach of one 
II lumina Nexteraforward and reverse index tag, and 1 unit of NEB Phusion HF DNA Polymer-
ase. Each of the 15 D~JA pools amplified in PCR#1 \Nere re=amplified V.Jith a uniquecombina= 
tion of 1 of6 Nextera forward primers containing barcodES N01-N06 and 1 of 4 Nextera 
reverse primers containing barcodESS501-s504. We used PCR cycling conditions specified by 
the lllumina Nexteraamplicon sequencing protocol as follows: 72oc for 3 min, 98°C for 30SEC, 
followed by 12 cyclES of gaoc for 10 SEC, ssoc for 30 SEC, 72oc for 30 SEC, and a final extension 
at 72oc for 5 min. The 15 indexed amplicon librariES were gel purified, quantified using the 
KAPASybrGrren Library Quantification Kit (KAPA Biosystems, Boston, MA), normalized, 
and pooled prior to sequencing. The final pool of librariES was normalized to 10nM. In prepa
ration for sequencing on an II lumina MiSaq, the pool was further diluted to 10pM and 5% 
Ph iX was added to created iversity, optimize cluster formation on the M iSaq flowcell, and 
allow for real-time quality metrics during the run. Finally, 250bp paired-end sequencing was 
performed using a MiSaq Reagent Kit v2 for SOD cyclES. 

Data Analysis 

Using the II lumina MiSaq Reporter Software, the indexed reads were de-multiplexed and 
FASTQ fi IES were generated for each I ibrary. Reads were trimmed to remove adaptor and index 
sequenCES prior to further analysis. Because the length of the ampl icon wcs -330bp, there wcs 
a65-100bp region of overlap between the paired reads. We used thePANDAseq software 
program to align and merge the paired reads into asinglesequence, using the default alignment 
threshold of 0.6. 

Merged reads were aligned against a reference sequence database using the BLAST+ com-
mand I i ne program The reference sequence database consisted of the target 16s amp I icon 
from 19speciES including 6salmonids (Chinook, coho, stool head, sockeye, chum and pink 
salmon); 3speciESofflatfish (Pacific halibut, Dover sole, and English sole); as well as lingcod, 
sablefish, rockfish, hake, herring, smelt, surfperch, dogfish, ratfish and killer whale 
To account for intraspecific variation among the relatively closely related salmon speciES, we 
included 2-4 haplotypES for each salmon speciES except for pink salmon Most spe
ciES pairs differed by > 50bp, although some speciES, i ncl ud ing the six salmon speciES, differed 
by <10bp In order to further validate the power of the baseline to distinguish 
among the six Pacific salmon speciES, wealsoSEErched GenBank for 16s0ncorhynchus 
sequenCES, and found 40 such sequenCES Of thESe, 39 assigned to the 'correct' spe
ciES when using our baseline, the one exception being a putative 0. mykiss sequence that wcs 
identified csO. kisutch using BLAST This sequence, however, appears to have 
obtai ned from an unlabeled speci iTen in a Hong Kong market, and may therefore have been 
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Table 3. Expected and observed proportions of sequences in the experimental controls. 

Control 1 Control 2 

Species Exp. Obs Exp. Obs. 

Halibut 0.250 0.205 0.400 0.344 

English sole 0.250 0.203 0.000 0.000 

Chinook 0.250 0.307 0.050 0.120 

Sockeye 0.250 0.284 0.400 0.387 

Coho 0.000 0.000 0.150 0.149 

doi:10.13711oumal.pone.0144956.to03 

mislabeled Overall, however, this segment of the 16s gene appears to have sufficient 
power to distinguish among species of interest. Species identifications of the unknown 
sequences were based on the clOSESt match to the referenre database, after first removing align
ments of <320 bp, :> ·1 bp gap, and <95%sequenresimiiarity to the best match in the database 
to redurespuriousassignments due less than full length or poor quality sequences. Saquences 
that had identical alignment scores to two different species were removed from further 
analysis. 

Results 

A total of 13,769,809sequenre reads were generated of which 12,586,467 (91.4%) passed the 
initial filter specified by the lllumina M iSaq software. Of the reads that passed the filter, 79.3% 
were assigned to an index. After assembling the paired reads, there were 5,168,233 total 
sequences, ranging from 228,906 to 518,974 sequences per group. Over the 13 pools, the mean 
sequenre identity and length of the best -fit alignment for each of the sequences were 99.25% 
and 324.5 bp, respectively. After filtering for sequenre length, gaps, and perrent sequenre iden
tify (SEe above), 4,987,107 alignments remained with mean sequenre identity and length of 
99.5% and 325.8 bp, respectively. A total of 45,881 killer whale sequences were detected (0.9% 
of sequences), indicating that our primer design wasgenerallysuccessful at limiting amplifica
tion of host (killer whale) vs. prey DNA. For the two control pools, therewere667,983 paired 
reads, which were reduced to 591 ,593 after filtering for length, gaps, and perrent sequenre 
identity. A small number ( <0.5%) of sequences resulted in identical blast scores to two differ
ent species, and the:;e were removed from further analysis. 

For the salmon sequences in the control pools, the BLAST referenre sequences and the 
query sequences were derived from the same individuals, allowing for a rough characterization 
of sequencing error rates. The average perrent sequenre divergenre between the aligned 
salmon control and query sequences was 0.6%, consistent with the 0.5-1.0%substitution error 
rate that has been previously reported for M iSaq sequencing 

The estimated species composition in the two control groups differed somewhat from 
expectations In control group 1 (equal proportions of four species), the two salmon 
species (Chi nook and coho) were overreprESented (25% expected, 30'/o observed) at the 
expense of the two groundfish species (25% expected, 20'/o observed). In control group 2, sock
eyeand coho salmon were within 1 perrentage point oftheirexpected values (40%and 15%, 
respectively), and Chinook was overreprESented (5%expected, 12% observed) at the expense of 
halibut (40'/oexpected, 34% observed). 

831monids made up >98.6% of the sequences, with halibut and herring being the most 
abundant non-salmon ids at <1%each Within sample groups, the lowest perrentage 
of salmon id sequenCES Wffi 90.5% in the mid-sumrrer 2011 sample, with the remainder being 
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Table4. Proportion of DNA sequences from potential prey species sequenced from killer whales fecal samples*. 

Season Year Halibut Herring Chinook Chum Coho Sockeye Steel head Total salmon 

Early 2006 0.000 0.000 0.981 0.009 0.005 0.000 0.000 0.995 

Early 2007 0.000 0.000 0.990 0.003 0.003 0.000 0.002 0.999 

Early 2008 0.000 0.000 0.961 0.001 0.000 0.020 0.016 0.999 

Early 2010 0.000 0.000 0.999 0.001 0.000 0.000 0.000 1.000 

Early 2011 0.000 0.000 0.969 0.001 0.001 0.000 0.029 1.000 

Middle 2006 0.003 0.000 0.995 0.001 0.001 0.000 0.000 0.997 

Middle 2008 0.005 0.000 0.873 0.001 0.000 0.121 0.000 0.995 

Middle 2010 0.005 0.000 0.971 0.003 0.020 0.000 0.000 0.994 

Middle 2011 0.001 0.094 0.721 0.000 0.001 0.183 0.000 0.905 

Late 2006 0.000 0.000 0.297 0.001 0.607 0.000 0.094 0.999 

Late 2007 0.064 0.000 0.756 0.004 0.172 0.001 0.002 0.936 

Late 2010 0.000 0.002 0.532 0.027 0.438 0.000 0.000 0.997 

Late 2011 0.001 0.000 0.475 0.001 0.522 0.001 0.000 0.999 

Total 0.006 0.008 0.795 0.004 0.150 0.025 0.013 0.986 

* The following species were included in the analysis but had <0.01 representation among the DNA sequences in all sample groups: lingcod, sablefish, 

rockfish, English sole, surf smelt, hake, dogfish, ratfish, and pink salmon. 

doi: 10.1371/joumal.pone.0144956.to04 

primarily herring (9.4%). The latesummer 2007samplealso had a relatively high percentage of 
non-salmon ids (6.4%halibut). All other samplES contained >99%salmonid sequenCES. 

Of the six salmonid speciES, Chinook salmon was the most common at 79.5% of the overall 
sequenCES Coho salmon was also relatively common ( 15% of sequenCES overall), and 
three other speciES (chum, sockeye and steelhESd) had small overall contributions of <3% 
each. There were some cloor patterns over the course of the summer. The oorly summer sam
piES were >96% Chinook salmon in all five yoors. The mid-summer samplES were also mostly 
Chi nook salmon, but in 2008 and 2011 also contained some sockeye salmon ( 12.1% and 
18.3%, rESpectively). The late summer samplES had the lowESt proportions of Chinook (30--
75%, average of 51.3%), and contained substantial fractions of coho salmon (18--60%, average 
43.5%). ThesampiESwereobtained from> 54 individualsacrossall three pods 

so thESe rESults are I i kely to be reprESentative of the population as a whole rather than 
individual level variation. Most of the samplES were obtai ned from the WESt side of San Juan 
Island ), consistent with the whalES' frequent use of this aroo 

Table 5. Summary of pod origins of fecal samples. Each year/season (E =early; M =middle; and L =late summer, respectively) combination was one 
sample pool, with the exception of mid-summer 2007 and late summer 2008 for which there were no samples in the study. 

2006 2007 2008 2010 2011 

pod E M L E M L E M L E M L E M L 

Unk 2 4 2 4 0 0 0 0 3 1 5 6 3 

J 6 1 9 0 4 3 2 0 3 10 6 10 4 2 

K 6 0 2 0 0 0 3 0 0 4 4 10 4 

L 0 2 2 0 15 0 0 4 4 3 12 2 

doi:10.13711oumal.pone.0144956.too5 
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Discussion 
Using high-throughput sequencing of DNA extracted from killer whale fro:s collocted in the 
field, our results confirm oorlier studies indicating that salmon, and espocially Chi
nook salmon, are by far the dominant component of the southern resident killer whale diet 
during the summer months. The 79.5%overall estimated proportion of Chinook salmon 
sequences for the entire May-September time period is noorly the same as the 80% a prior 
study obtai ned based on analysis of surface prey remains The socond largESt estimated 
diet cornponent, cohosairnon, wasaisosirniiar in both s-tudies, with 15% in thecurrentsiudy 
and 9% based on prey remains. The marked similarity in estimated diet composition between 
the fecal analysis and the prey remains analysis confirms the uti I ity of the surface colloction 
tochniques and suggESts that at least during the summer time period the prey consumed 
noor the surface are unlikely to be a taxonomically biased sample of the whales' diet. 

Despite the overall prevalence of Chi nook salmon, there was also some evidence of dietary 
shifts over thecourseofthesummer. Most notable was a marked shift toward coho salmon in 
the late summer in all four yEErs for which we had late summer samples (a shift that was also 
observed in prey remains [17]). The other apparent seasonal shift was a spike (up to 18%) in 
sockeye salmon in mid-summer in twoofthefour yEErs. Asmallerspikeofsockeye in mid
summer was also apparent in an oorlier prey remains study on this population, but this was 
based on very limited data (a total of only 4sockeye prey remains; [17]). 

In a broad sense, these diet shifts from Chinook salmon to other salmon spocies generally 
coincide with the run timing of the salmon spocies to the San Juan lslandsarEE. In particular, 
sockeye salmon and coho salmon have a mid- and late-summer run timing distribution, 
respoctively, and these are also the time periods in which thesespociesappear in the killer 
whale diet However, our resultsalsocloorlyconfirm previous observations indicat
ing that the whales are not consuming the salmon spocies in proportion to their abundance. In 
particular, during the peak of their run, sockeye salmon are often grEEter than 10-fold more 
abundant than Chinook salmon, but Chinook salmon were estimated to contribute > 7CY/o of 
the whales' diet, even during the peak of sockeye runs. Even in 2010when a particularly large 
run of sockeye returned to the Fraser River during a time period well sampled by our 
fecal analysis, the estimated contribution of sockeye to the whales' diet was close to zero 

Similarly, the Fraser River has a large run of pink salmon that also returns in mid
summer in odd-numbered yoors, but pink salmon sequenceswereentirelyabsent from the 
fecal samples. The primer regions for pink salmon are identical to theotherspocies 
so PCR failure is not a plausible explanation for the absence of this abundant spocies from the 
fecal samples. 

In contrast, the shift toward coho salmon in the late summer cloorlydoescoincidewith the 
presence of thisspocies in thearEE During this time period, overall coho abundance is 
of similar magnitude to Chinook abundance, but coho are generally increasing during this 
time while Chi nook are docreasi ng. Our results suggESt that coho salmon may be a more 
important component of the southern resident whales' diet than has bEen previously approci
ated. A similar fish-eating population of killer whales in Prince William Sound has bEen 
observed to oot primarily coho salmon and our finding of substantial seasonal coho con-
sumption suggESts some additional diet similarities between these geographically distinct 
populations. 

Overall, our resultscloorlysupport and extend previous estimates of southern resident killer 
whale diet based on prey remains and non-quantitative (presence/absence) analysisoffecal 
DNA. However, quantification of DNA sequence abundance in fro:shassome potential biasES 
and limitations, only some of which are under experimental control, and these limitations 
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should be considered when interpreting our rESults. First, our study was dESigned to detect fish 
prey only; potential prey from other taxa such as marine mammals or invertebratES would not 
be detected. Although prior studiES have indicated that thESe killer whalES specialize 
on fish prey, this limitation must be kept in mind. 

&:cond, even considering only fish prey, estimation of diet by fecal DNA sequence quantifi
cation makESa number of assumptions, including unbiased collection offocESwith rESpect to 
prey consumed, equal concentration of mitochondria and dige;tibil ity in all potential prey spe
ciES, and non-biased amplification and sequencing of DNA from all consumed prey 
Our primers were dESigned to amplify a large variety of known and potential fish prey speciES 
in an unbiased way. The reasonably close corrESpondence between the expected and observed 
speciES compositions in the control pools supports the idea that our rESults are unlikely to be 
substantially biased by PCR or sequencing errors, although the higher amp I ification ratES of 
Chi nook and Coho salmon suggESt that rare speciES may be detected lESS often than they are 
actually reprESented in the diet. The controls were performed using extracted DNAs, however, 
not v;ith equivalent vJeights or volumES of fish tissue. \"Je have thus not control !ed or tESted for 
factors such as differenres in mtDNA concentration or digEStibi I ity which have been shown to 
vary between speciES 

Conducting controlled diet experiments in a captive setting would be useful in tESting for 
speciES quantification biasES At this point we therefore consider the diet EStimatES 
generated in this study to be approximations, rather than precise estimatES. On the other 
hand, weare reasonably confident in the absence from the diet of any speciES in our baseline 
that were not detected in the mi II ions of sequenres that we generated and that were demon
strated to amplify with our primers. Overall, the close corrESpondence between the fecal DNA 
rESults and earlier prey remains rESults lends credence to the EStimatES derived from both 
methods. 

Estimating diet by quantifying the relative abundance of prey DNA in a predator's fECES has 
been applied to a variety of taxa but has had I i mited applications to cetaceans 
This method has the potential to be particularly useful for speciES, such as cetaceans, that are 
difficult to observe extensively in the wild. Estimation of predator diets has become increas-
i ngly important as formerly rare predator speciES have increased in abundance due to suca:ss
ful protection under laws such as the U.S. Endangered SpeciES Act or Marine Mammal 
Protection Act and are preying on other speciES of concern Un I ike other North Pacific 
killer whalES the southern rESident population has not experienced consistent population 
growth following the implementation of protections in the mid-1970s An accurate under-
standing of the whalES' diet, along with the diets of their potential competitors, across the full 
rangeofseasonsand habitats used by the whalES will be helpful in identifying recovery actions 
that are likely to positively impact this endangered population. 
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Marine Distribution, Life History Traits, and the Accumulation 
of Polychlorinated Biphenyls in Chinook Salmon from 

Puget Sound, Washington 
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Abstract-Polychlorinated biphenyl (PCB) levels and the factors affecting PCB accumulation in subadult 
and maturing Chinook salmon Oncorhynchus tshawytscha from Puget Sound were characterized. 
Specifically, we (1) determined PCB levels in Chinook salmon from Puget Sound and compared them 
with levels in Chinook salmon from other West Coast populations, (2) determined whether PCB accumulation 
mainly occurred in the freshwater or marine habitats, and (3) quantified the relative importance of fish age, 
fish size (fork length), lipid content, and saltwater age (the number of winters spent in saltwater) on PCB 
concentration. The average PCB concentration measured in skinless muscle tissue samples of subadult and 
maturing Chinook salmon collected from Puget Sound was 53 ng/g (wet weight), which was 3-5 times higher 
than those measured in six other populations of Chinook salmon on the West Coast of North America. 
Concentrations in the Puget Sound samples varied from 10 to 220 ng/g. A comparison of PCB body burdens 
between subyearling smolts and returning adults revealed that almost all of the PCBs (. 96%) were 
accumulated in the marine habitats. Surprisingly, although PCBs were mostly accumulated in marine habitats, 
PCB exposure was lowest in the largest fish that spent the most time in saltwater. Collectively, saltwater age, 
fish size, and lipids only accounted for 37% of the observed variation in PCB concentration, indicating that 
some other attribute of the fish's marine ecology accounted for the variation in PCB levels among Puget 
Sound Chinook salmon and for their elevated PCB levels relative to other West Coast populations. We 
hypothesized that residency in the contaminated Puget Sound environment was a major factor contributing to 
the higher and more variable PCB concentrations in these fish. This hypothesis was supported with an 
independent data set from a fishery assessment model, which estimated that 29% of subyearling Chinook 
salmon and 45% of yearling out-migrants from Puget Sound displayed resident behavior. 

Polychlorinated biphenyls (PCBs) are anong the 
most ubiquitous and persistent contaminants in aquatic 
ecosystems worldwide (Phillips 1994). Although their 
production in North America has been banned since the 
mid 1970s, their persistence and toxicity continues to 
be a cause for concern in aquatic species, especially 
fishes, and the wildlife and humans that eat them. In 
populated areas, PCBs entered aquatic ecosysteiTS via 
spills, surface runoff, and groundwater leaching and 
then accumulated in the biota. Polychlorinated biphe
nyls are transported to remote, otherwise uncontami
nated areas via atmospheric processes (Hammar 1989; 
Wania and Mackay 2001 ), but they can also be 
transported in the bodies of animals migrating between 
more- and less-contaminated areas (Ewald et al. 1998; 
KrLmrnel et al. 2003; Blais 2005). 

The accumulation of PCBs in fishes depends 
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primarily on their proximity to contaminated habitats 
and the PCB levels in their food (Thomann and 
Connolly 1984; Russell et al. 1999), but other traits 
such as life span (or duration of exposure), trophic 
status, growth rate, lipid content, gender, and age of 
first reproduction can also exacerbate or mitigate PCB 
accumulation (Jensen et al. 1982; Rasmussen et al. 
1990; Larsson et al. 1991, 1993, 1996; Hanrrar et al. 
1993; Madenjian et al. 1994, 1998; Stow 1995; 
Bentzen et al. 1996; Johnston et al. 2002). Thus, 
studies evaluating the relationship between proximity 
to contaminated habitats and PCB accumulation by fish 
in these habitats must fully consider how these traits 
may affect the observed PCB levels. For migratory 
fishes like Pacific salmon Oncorhynchus spp., the link 
between contaminated habitats and PCB accumulation 
in fish tissue can be further obscured by the complex 
movement patterns within and between freshwater and 
marine habitats, which may differ dramatically in 
contaminant levels. 

Polychlorinated biphenyls have been detected in 
Pacific salmon from remote and populated locations in 
the northeast Pacific Ocean (Stout and Beezhold 1981; 
Tetra Tech, Inc. et al. 1996; Ewald et al. 1998; O'Neill 
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et al. 1998; USEPA 2002; West et al. 2002; Hites et al. 
2004; Missildine et al. 2005; Rice and Moles 2006; 
lkonornou et al. 2007), but the complex life history and 
long-range feeding migrations of salmon have hindered 
a full understanding of the factors affecting their PCB 
accumulation. Pacific salmon spawn in freshwater, 
where the juveniles live for a few days to two or more 
years depending on species and population. The 
salmon then migrate to marine waters, where they 
achieve more than 99% of their final adult rrass; they 
subsequently return to their natal freshwater habitat to 
spawn (Quinn 2005). The marine distribution and 
duration of residence in saltwater vary widely between 
species and between populations within species (Quinn 
and Myers 2004; Quinn 2005). Thus, Pacific salmon 
may be exposed to PCBs in freshwater, estuarine, and 
marine habitats, and throughout their geographic range 
the levels of PCB contamination in salmon habitats 
may vary widely. Lipophilic compounds like PCBs 
readily acctrnulate in muscle tissue of adult Pacific 
salmon because of their relatively high fat content 
However, species and populations differ in their fat 
content depending on their diet in saltwater and the 
migratory pattern they undertake (Brett 1995; Quinn 
2005). Furthermore, the lipid content in the muscle 
tissue of adult salmon in marine waters decrEESES 
rapidly as they approach freshwater and reproductive 
maturity (Brett 1995; Ewald et al. 1998; Hendry and 
Berg 1999). During this reproductive phase, PCBs are 
not metabolized with the fat but instead are mobilized 
and redistributed to fattier tissues, such as the gonads 
(Ewald et al. 1998; Kelly et al. 2007). Therefore, inter
and intraspecific differences in duration of exposure in 
the freshwater, estuarine, and marine habitats and 
differences in the diet and lipid content of the fish can 
all influence PCB concentrations in Pacific salmon 
muscle tissue. 

Like many estuaries aiong the vVest Coast of North 
America, the inland marine and estuarine ecosystems 
of Washington and British Coltrnbia have been altered 
dramatically over the last 100 years by anthropogenic 
activities, including overfishing, habitat loss, and 
inputs of toxic chemicals (Wilson et al. 1994; West 
1997). This region (Figure 1) comprises an extensive 
series of relatively deep, fjord-like basins, including the 
Strait of Georgia, the Strait of Juan de Fuca, and Puget 
Sound. In both Puget Sound and the Strait of Georgia, 
exposure of biota to anthropogenic toxic contaminants 
is of particular concern because the region is 
experiencing rapid human population growth, and the 
enclosed nature of its inland marine and estuarine 
waters may impede the dilution of contaminants 
(Harrison et al. 1994). In particular, fish and wildlife 
that feed in Puget Sound are at greater risk of exposure 

to contaminants than those feeding in the Strait of 
Georgia because the Puget Sound watershed is more 
densely populated and its shoreline is more developed 
with industry and urban centers. Puget Sound is also a 
much smaller body of water; its surface area is only 
one-third that of the Strait of Georgia, its volume is 
only one-sixth that of the strait, and the summer 
residence time of water is roughly double that of the 
strait (adapted from Thomson 1994). Indeed, West et 
al. (2008) documented that the Pacific herring Clupea 
pallasii populations in Puget Sound were 3--9 times 
more contaminated with PCBs than those from the 
Strait of Georgia. 

Chinook salmon 0. tshawytscha originating in rivers 
of Puget Sound are of special concern with respect to 
contaminants for several reasons. First, this species is 
extensively targeted in commercial and recreational 
fisheries; thus, the safety of food for human consumption 
is an issue. Second, the Puget Sound Chinook salmon 
Evolutionarily Significant Unit is listed as threatened 
under the U.S. Endangered Species Act (ESA), so 
factors such as contaminants that might contribute to 
their decline or hinder their recovery are important 
Finally, Chinook salmon are key prey of southern 
residentkillerwhalesOrcinusorca(Ford 1998; Ford and 
Ellis 2006), and contaminant transfer to killer whales via 
their predation on salmon may have contributed to the 
decline of this whale population to the point where they 
are now also listed under the ESA (Krahn et al. 2004; 
U.S. Department of Commerce 2005). 

Polychlorinated biphenyls have been documented in 
skinless fillets taken from adult Chinook salmon 
returning to streams in the PugetSound region (O'Neill 
et al. 1998; West et al. 2002; Missildine et al. 2005), 
but salmon life history traits (e.g., age and size at 
maturity) and migration patterns that might affect PCB 
concentration have not been adequately evaluated. In 
particular, it has iong been known that some Chinook 
salmon spend all or most of their marine life in the 
inland marine waters of Washington and British 
Columbia instead of migrating to feed on the 
continental shelf as is more typical of the species. 
These fish, termed "residents," are caught within the 
inland marine waters during times of the year (e.g., 
from late fall to early spring) when most conspecifics 
are feeding in coastal or oceanic regions of the Pacific 
Ocean (Pressey 1953; Haw et al. 1967). Residents 
could thus be exposed to higher levels of PCBs and 
other contaminants because their marine distribution is 
more restricted than that of migratory Chinook salmon. 

The objective of this study was to characterize the 
effects of life history traits on PCB levels in Puget 
Sound Chinook salmon. Specifically, we first tested the 
null hypothesis that PCB concentrations measured in 
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FIGURE 1.-Sampling locations for Chinook salmon in Puget Sound, Washington, 1992-1996. Inset shows location of Puget 
Sound and adjacent waters on the West Coast of USA-Canada. 

Chinook salmon originating from Puget Sound would 
be similar to published values for other North 
American West Coast populations; this hypothesis 
was evaluated against the predicted alternative, which 
is that values for Puget Sound Chinook salmon would 
be higher than those for other West Coast populations. 
Second, we tested whether PCB accumulation occurred 
mainly in the freshwater or marine habitats by 
comparing trs PCB body burd....ons (tota! ng/fish) in 
juveniles migrating from a highly contaminated river 
with the body burdens in adults returning to that same 
river. Third, we tested the hypotheses that fish size, 
age, and lipid content affect PCB concentration, and we 
determined the relative importance of these factors. 

Fourth, we used a fishery assessment model based on 
recoveries of tagged fish during routine fishery 
sampling to estimate the proportion of Chinook salmon 
that reside in Puget Sound instead of migrating to the 
Pacific Ocean. We discuss the role that residency in 
Puget Sound may play in PCB concentration for 
Chinook salmon populations from Puget Sound 
compared with other populations originating from 
less-contaminated regions and the implications of 
PCB contamination for the health of Puget Sound 
Chinook salmon and their predators. 

Methods 

Sampling locations.-ln August and September 
1992-1996, maturing and subadult Chinook salmon 
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were scmpled from the inland marine and estuarine 
waters of Washington (Figure 1 ), hereafter referred to 
a; Puget Sound, which includes the marine waters 
south of Admiralty Inlet, U.S. boundary waters of the 
Strait of Juan de Fuca, and southern portions of the 
Strait of Georgia (Puget Sound Action Team 2002). 
Six-hundred thirty-four Chinook salmon were sampled 
from five "in-river" locations (Nooksack, Skagit, 
Duwamish, N isqually, and Deschutes rivers), including 
nearshore estuarine and riverine area;, where sexually 
mature captured fish were presumed to be returning to 
their natal streams to spawn and thus represented 
distinct populations. In addition, 129 Chinook salmon 
were scmpled from two marine locations, one in central 
Puget Sound and one in southern Puget Sound, where 
the natal stream of each fish wcs unknown (Figure 1 ). 
These scmples included (1) maturing fish that would 
have spawned in their year of capture and (2) irnrrature 
subadult fish that would have spawned in subsequent 
years. 

Each in-river location wcs sampled in at lecst 3 
years, and each rnarine location wcs sampled at lecst 
twice. Most fish were purchased from licensed 
commercial fish buyers and treaty tribal fishermen, 
but Chinook salmon returning to the Deschutes River 
were collected by Washington Department of Fish and 
Wildlife (WDFW) staff at a trap designed to collect 
returning mature fish. Fish sampled from central Puget 
Sound were collected from a WDFW test fishery. 

Sample preparation.-Whole salmon were trans
ported on ice to the laboratory, where they were 
rnecsured for fork length (FL, mm) and mass (g), and 
scales were removed for age estimation. The fish were 
then wrapped individually in aluminum foil, placed in 
plcstic bags, and stored on ice for up to 10 d until 
tissues were removed for contaminant analyses. The 
total age of each fish and the year in which it migrated 
to saltwater were estirnated based on the fEUern and 
spacing of circuli on the scales. This standard 
methodology is typically more than 95% accurate for 
adult salmon (e.g., 97% for Chinook salmon based on 
recoveries of tagged fish; Unwin and Lucas 1993; M. 
Unwin, National Institute of Water and Atmospheric 
Research, Christchurch, New Zealand, personal com
munication). Most (70%) of the Chinook salmon 
migrated to saltwater a; subyearlings (i.e., spent less 
than one full year in freshwater), and 30:lfo were 
yearlings (i.e., spent one full year plus a few months in 
freshwater). The saltwater age (SWA) of the fish, 
defined a; the number of full winters spent in saltwater, 
wcs calculated for each fish by subtracting the number 
of tErtia! years the fish spent in freshwater from the 
their total age. The f:Etlern of circuli in the freshwater 
zone of the scale could only be used to classify 

hatchery or wild origin (Unwin and Lucas 1993) for the 
fish that migrated to saltwater a; yearlings (30% of 
total scmpled fish), and 98% of these were hatchery 
fish. Thus, a comf:Erison of PCB levels between 
hatchery and wild fish wcs not possible. 

In total, 204 muscle tissue scmples were obtained 
from the 763 individual Chinook salmon collected 
from Puget Sound. Individual muscle tissue scmples 
were collected from 50 fish; the remaining 713 fish 
were combined to create 154 composite scmples of 
muscle tissue. Composite samples were prepared by 
collecting equal amounts of skinned muscle tissue from 
two to five individuals. In 1992 and 1993, fish from 
one location were combined randomly into composite 
scmples without consideration of fish age or out
migrant life history to create 60 composite scmples 
(i.e., random fish age composites). To better assess the 
relationship between fish life history and PCB 
concentration, most (7 4 of 94) muscle tissue scmples 
at each location from 1994 to 1996 were composites of 
fish with the same age and life history (i.e., uniform 
fish age composites) or were obtained from individual 
fish (50 scmples). Random fish age composites (1992-
1993) and uniform fish age composites (1994-1996) 
were collected at all seven scmpling locations (five in
river locations and two marine locations). Individual 
fish scmples (1994-1996) were at collected at four of 
the five in-river locations. For composite scmples, the 
total age, SWA, and FL of fish in the scmple were 
represented by the mean total age, mean SWA, and 
mean FL of fish in that scmple. 

In general, compositing should dampen the variabil
ity a:;sociated with PCB concentration among individ
uals and is a suitable approach to represent the central 
tendency of the Puget Sound population. The variabil
ity among random fish age composites should be less 
than that ohc::.:>rved for the uniform fish age composites, 
and the highest variability should be observed for the 
individual samples. However, given that the main 
objective of this f:Eper wcs to characterize factors 
affecting PCB accumulation in Puget Sound Chinook 
salmon a; a whole rather than to examine the 
differences among populations, the compositing pro
cedure a; executed should not affect the overall results. 

Chemical analyses.-AII muscle tissuescmples were 
analyzed for the presence of lipids and PCBs, rnecsured 
a; Aroclor 1016, 1221, 1232, 1242, 1248, 1254, and 
1260, at the King County Environmental Laboratory in 
Seattle, Wcshington, using standard U.S. Environmen
tal Protection Agency methods 8080 and 8082. Aroclor 
analyses were conducted instead of PCB homologue or 
PCB congener analyses because at the time this study 
wcs completed, the Aroclor method wcs the most 
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corrmon method for measuring total PCBs due to cost, 
equipment availability, time, and technology. 

Tissue samples delivered to the chemical laboratory 
were homogenized in a blender and then stored at 
l 2<IC until analyzed. Homogenized, 30-g tissue 
samples were mixed with anhydrous sodium sulfate, 
spiked with surrogates, and extracted with a sonic 
probe using a 1 :1 mixture of methylene chloride and 
acetone. Portions of the extracts were analyzed 
sep3rately for PCBs and lipids. 

Polychlorinated biphenyl extracts were "cleaned" by 
gel permeation chromatography and concentrated to a 
final volume of 1 mL The PCBs were analyzed using 
gas chromatography-electron capture detection with 
either a dual narrow-bore column (0.25 mm) suited to 
analyzing low concentrations (1992-1994) or an ion 
trap detector (1995 and 1996). The identification of 
Aroclors in the tissue samples was accomplished by 
pattern recognition, and retention times were compared 
with standards for PCB Aroclor mixtures. Five-point 
calibration curves were prepared for Aroclors 1016 and 
1260. Three-point calibration curves were prepared for 
Aroclors 1221, 1232, 1242, 1248, and 1254. Calibra
tion checks were analyzed daily with every batch of 20 
or fewer samples. A group of pEEks in both the samples 
and the standards were summed to quantitate the PCBs, 
and an external standard was used to calculate the final 
volume. Matrix-based detection limits ( ; 2 ng/g for 
individual Aroclors) were determined for the muscle 
tissue by adding standards to representative instrument
ready sample matrices. Total PCBs for muscle tissue 
samples were calculated by summing the detected 
values for Aroclors 1254 and 1260, which were 
detected in 1 000/o and 9g:>fo of the samples, respectively. 
No other Aroclors were detected. All PCB values were 
reported as the concentration per wet weight of tissue 
in nanograms per gram (ng/g). 

A method biank, a spiked method biank, a matrix 
spike, a matrix spike duplicate, and laboratory 
duplicate were analyzed for each batch of 20 or fewer 
samples, and all were within the standard limits of 
acceptability. We measured the recovery of surrogate 
compounds (2,4,5,6 tetrachlor-m-xylene and decachlo
robyphenyl) that had been added to all muscle tissue 
samples and quality control samples to monitor 
perforrrance. Additionally, as a general indication of 
laboratory accuracy, at lecst one Standard Reference 
Material (SRM 1588 [cod liver oil], SRM Muscle 
Tissue V, or both) was analyzed for the presence of 
three PCB isomers for every 50 samples analyzed, and 
all were within the standard limits of acceptability. 

The percent lipid of each muscle tissue sample was 
determined by drying the extract over anhydrous 
sodium sulfate and then evaporating the samples to 

dryness in a tared weighing vesseL The extract was 
prepared as described previously and was filtered on a 
bed of sodium sulfate powder; the solvent was 
evaporated to dryness in a tared weighing vessel. The 
resulting residues were dried to a constant weight, and 
the lipid percentage was then determined gravimetri
cally and reported as percent of total weight. For 
composite samples, this represents the mean percent 
lipids for all fish in the composite because an equal 
mass of tissue was taken from each fish. 

Comparison of PCB accumulation by Chinook 
salmon in freshwater and marine habitats.-Total 
PCB body burdens (ng/fish) in out-migrating smolts 
and returning adults were compared to assess the 
percent of the total PCB accumulation acquired while 
rearing in the freshwater habitat. Chinook salmon from 
the highly industrialized Duwamish River were 
selected to estimate the maximum contribution from 
freshwater because this river has some of the most 
PCB-contaminated juvenile salmonids in Puget Sound 
and the Pacific Northwest (Varanasi et al. 1993; 
Meador et al. 2002; Johnson et al. 2007). Body 
burdens were calculated as: 

PCB body burden ang=fistt> 

Y..~hole-body PCB ang=g:>L 3'Aish weight cg:>~ 

Whole-body PCB concentrations and weights for 
out-migrating smolts were provided by J. P. Meador 
(National Oceanic and Atmospheric Administration 
[NOAA] Fisheries, Northwest Fisheries Science Cen
ter, Seattle, Washington, personal communication). 
These PCB data were consistent with other published 
PCB concentrations for Duwamish River fish (Vara
nasi et al. 1993; Meador et al. 2002; Johnson et al. 
2007); however, this data set was selected for the 
analysis because the associated smolt weights were 
available, wherecs weights were not reported in the 
published studies. Whole-body PCB concentrations for 
returning adults were estimated from muscle tissue 
concentrations using the muscle-fillet relationship 
generated from 10 paired muscle and whole-body 
samples with fillet concentrations ranging from 12 to 
210 ng/g (~ Y,. 0.96, P , 0.0001 ): 

Adult whole-body PCB ang=g:> 

Y,. f1:074 3'Aillet PCBC\ng=g:>~ p 0:8993: 

These 10 paired samples were collected in 2000 and 
were considered to be generaiiy representative of the 
relationship between muscle PCB and whole-body 
PCB concentrations for Puget Sound Chinook salmon 
because they were collected during the same time of 
year (August-september) as in the current study and 
included two of the same Puget Sound populations 
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(Nooksack and Nisqually rivers). Fish in the paired 
scmples ranged from 2 to 4 years of age, and the 
muscle lipid content average (5.4%) and range (2.7-
8.{)0/o) were similar to those observed for the 1992-
1996 scmpling. 

Whole-body PCB concentrations for out-migrating 
smolts were only available for subyearling smolts, so 
the comparison of PCB body burden between smolts 
and adults was also limited to adults that migrated to 
saltwater as subyearlings. For each adult returning to 
the Duwamish River, the maximum contribution from 
freshwater was calculated as the 95th-percentile PCB 
body burden (ng/fish) of smolts divided by the PCB 
body burden of adults. 

Estimates of residency by Puget Sound Chinook 
Salmon.-The degree to which Puget Sound Chinook 
salmon reside in Puget Sound, where exposure to PCBs 
may be greater than that for fish migrating to the 
Pacific Ocean, is unknown. We used population
specific catch estimates generated from the Fishery 
Regulation Assessment Model (FRAM; Pacific Fish
eries Management Council 2006) to infer the percent
age of fish of Puget Sound origin that resided in the 
inland marine waters of Washington and British 
Columbia in general (i.e., WDFW management areas 
5--13 and Canadian waters in the Strait of Juan de Fuca 
and Strait of Georgia) and in inner Puget Sound 
specifically (i.e., the area south of Admiralty Inlet; 
WDFW management areas 9--11 and 13). This fishery 
simulation model is based on the dates and locations of 
recoveries of known-origin salmon (tagged with coded 
wire tags before release from hatcheries) in fisheries 
from Alaska to California and is used by the WDFW 
and other management agencies to assess fishery 
impacts on hatchery and wild populations of Chinook 
salmon and coho salmon 0. kisutch along the West 
Coast of North America. We used the FRAM to 
estimate the numbers of Puget Sound-origin Chinook 
salmon that were landed in area-specific fisheries 
during 1992 through 1996, when we scmpled fish for 
our study. Within each year, estimates of landings were 
stratified by catch area, age-class, and season (i.e., 
October-April, May-June, and July-september). 
Catch areas constituting the inland marine waters of 
British Columbia and Washington included the Strait 
of Juan de Fuca, Strait of Georgia, Hood Canal, and 
inner Puget Sound. Catch areas outside the inland 
marine waters of Washington and British Columbia 
included waters of Alaska, northern British Columbia, 
the west coast of Vancouver Island, and coastal waters 
of Washington, Oregon, and California 

Chinook salmon that originated in Puget Sound 
watersheds were classified as having "resident" 
behavior if they were caught in the inland waters 

during October through June, outside the typical July
September migration timing for the most abundant 
summer-fall migrant adults returning from the ocean to 
Puget Sound to spawn. We did not account for the 
small numbers of spring migrant populations of 
Chinook salmon that might have been present in Puget 
Sound because they constitute less than 5% of the total 
population. Although fish caught in the winter fisheries 
were classified as residents at their time of capture, the 
proportion of their lives spent in the inland waters, 
particularly Puget Sound, is unknown. The recovery of 
fish in a fishery is subject to variations in annual and 
seasonal regulations; hence, the results are subject to all 
of the biases associated with fisheries, such as time, 
area, and gear restrictions. However, the inferences 
drawn from this model were sufficiently limited that it 
was robust for classifying resident behavior. 

Statistical analysis.-A one-way analysis of vari
ance (ANOV A; Sigma Plot 2006) was used to test for 
significant differences in PCB concentration and 
scmple fish FL among locations, with log transforma
tion used to normalize data as necessary. Tukey's post 
hoc multiple range tests were run for all significant 
differences to determine which locations differed from 
each other. 

A stepwise general linear model (GLM; Systat 2000) 
was used to evaluate whether SWA contributed 
significantly to the variability in observed PCB 
concentrations, while accounting for potential effects 
related to scmple fish FL and percent lipids. The goal 
was to derive a predictive regression model between 
PCB concentration and SWA that reduced any 
statistically significant effects of FL and percent lipids 
covariates. We computed multiple GLMs beginning 
with the most complex model that included SWA, both 
covariates, and all interactions; we then iteratively 
removed interaction terms or covariates with a P-va!ue 
less than 0.05 in a stepwise fashion starting with the 
three-way interaction. In this study, no interaction term 
was significant regardless of the order of stepwise 
removaL The final model calculated a predicted PCB 
concentration for each SWA group based on the grand 
mean of the significant covariates and tested the 
significance of differences in these predicted concen
trations. 

Additionally, a GLM was also used to test whether 
PCB concentration varied among scmpling locations 
while holding SilvA constant (selecting only fish that 
had spent 2 years in saltwater; i.e., SWA2) and 
adjusting for fish size and lipid differences using the 
same stepwise procedure as above. We also used a 
GLM to test whether PCB concentration in subadults 
and adults was affected by the time they spent in 
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FIGURE 2.-Average ( 6SE) PCB concentration in Chinook 
salmon fillets. Data for Puget Sound were based on 204 
samples collected by the Washington Department of Fish and 
Wildlife from 1992 to 1996; data for other locations were 
taken from the following (indicated by superscript numbers): 
1Rice and Moles (2006), 2Hites et al. (2004; estimated from 
publication), 3Missildine et al. (2005), and 4U.S. Environ
mental Protection Agency (USEPA 2002). 

freshwater (i.e., subyearlings or yearlings) while 

holding SWA constant and adjusting for fish size. 

Results and Discussion 

PCB Concentrations in Chinook Salmon from Puget 
Sound and Other West Coast Populations 

The average concentration of PCBs measured in 204 
samples of skinless muscle tissue from subadult and 
maturing Chinook salmon from Puget Sound was 53 
ng/g fish tissue, which was three to five times higher 
than average concentrations reported for adult Chinook 
salmon from six other populations on the West Coa5t 

of North America (Figure 2). The PCBs in Puget 
Sound Chinook salmon varied widely among samples, 

from 10 to 220 ng/g, and significant differences were 
evident among the seven sampling locations (ANOV A 

on loge[PCBs]: P , 0.001). The highest average 
concentrations were observed in fish caught at the two 

marine locations (central and south Puget Sound), 
followed by in-river samples from the Deschutes, 
Duwamish, and Nisqually rivers (Figure 3, Table 1). 

Fish from the Nooksack and Skagit rivers had the 
lowest PCB concentrations (Figure 3). Despite the 
variation in fish PCB concentrations among Puget 
Sound sampling locations, all Puget Sound samples 
had higher average concentrations than samples 
obtained outside of Puget Sound. 

The higher observed PCB levels in Puget Sound fish 

compared with other West Coa5t populations were 
probably not due to differences in biological traits, 
such as lipid content, fish age, and fish size. Previous 
studies have documented a strong positive relationship 
between average lipid content and average total PCB 
concentration across species in Lake Michigan salmo-
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FIGURE 3.-Arithmetic mean (6SE) PCB concentration in 
adult Chinook salmon returning to Puget Sound rivers (in
river) and in those collected from marine areas (marine) in 
central and southern Puget Sound, Washington. Lowercase 
letters denote statistically significant groupings based on 
Tukey's post hoc multiple range test; points sharing letters in 
common are not significantly different. 

nids but only a weak positive relationship within 

species (Stow et al. 1997; Amrhein et al. 1999). Lipid 

levels were not reported in most of the PCB studies 

used for comparison with our samples. However, the 

lipid content we measured for maturing Puget Sound 

Chinook salmon was generally lower than those 

reported for other West Coa5t populations (Carlson 

and Hites 2005; Cullon et al. 2009). Thus, if other 

factors like diet and environmental contamination were 

the same across populations, the lower lipid content of 

Puget Sound fish would tend to slightly decrease their 

PCB levels and thus cannot be responsible for the 

observed patterns. 
Assuming a consistent contaminant source, fish 

generally bioaccumulate PCBs as they age such that 

the older and larger fish within a species will 

accumulate higher concentrations. Although informa

tion on the size or age of the fish was not provided for 

most PCB studies we used for comparison with our 

results, Puget Sound Chinook salmon generally do not 

live as long as most populations from Alaska and 

British Columbia (Myers et al. 1998). Therefore, one 

would expect lower PCB concentrations for Puget 

Sound fish, but we observed the opposite (Figure 2). 

Furthermore, Missildine et al. (2005) documented that 

PCB concentrations in hatchery Chinook salrnon frorn 
Puget Sound were almost three times higher than those 

in coastal Washington hatchery fish of the same age, 

even though the coastal populations had higher lipid 

contents; those authors concluded that the difference 

was due to a higher PCB source in Puget Sound or 
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TABLE 1.-Number of Chinook salmon collected (Nf) and aged (Nfa) and the percentage(%) of aged fish that spent one winter 

in saltwater(% SWA 1) from seven sampling locations in Puget Sound, Washington; and the average PCB concentration (wet 
weight), sample percent lipids (PL), sample fish age (FA), sample fish saltwater age (SWA), and sample fish length (FL) of 

Chinook salmon sampled for muscle tissue from each sampling location. Fish were collected in August and September from 
1992 to 1996 and included both subyearling and yearling out-migrants. At each sampling location, the collected fish were 

combined to create the number of muscle samples (Ns) for chemical analyses and included samples of individual fish and 
composite samples of 2-5 individuals. 

Location Puget Sound 
type basin Location Nf Nfa 

In-river North Nooksack River 133 120 
North Skagit River 125 114 
Central Duwamish River 171 159 
South Nisqually River 92 90 
South Deschutes River 113 77 

All in-river sites 634 560 

Marine Central Central sound 60 60 
South South sound 69 68 

All marine sites 129 128 
Total All sites 763 688 

along the migratory route of the Puget Sound fish. 
Thus, the elevated PCB levels observed for Puget 
Sound Chinook salmon relative to coastal populations 
were probably ass:x:iated with differences in PCB 
contamination in the environments they inhabit or with 
differences in diet. 

Freshwater versus Marine Sources of PCBs 

Our results indicated that the elevated concentrations 
in subadult and maturing Chinook salmon from Puget 
Sound were accumulated during residence in marine 
habitats rather than riverine habitats in the region. 
Previous studies documented that out-migrating juve
nile salmonids captured in the highly contaminated 
regions within Puget Sound (i.e., Duwamish River and 
Hylebos Waterway) contained higher concentrations of 
organic contaminants, including PCBs, ass:x:iated with 
their riverine and estuarine habitats than did fish from 
hatcheries and reference areas (Stein et al. 1995; 
Collier et al. 1997; M63dor et al. 2002; Johnson et al. 
2007). However, our analysis indicated that adult 
Chinook salmon that had migrated as subyearlings 
from the Duwamish River, the most highly PCB
contaminated river draining into Puget Sound, accu
mulated the vast majority ( . 96%) of PCBs during their 
marine life history phase (Table 2), whereas there was 
little PCB contribution from freshwater. Moreover, 
most Chinook salmon from Puget Sound would 
accumulate far iess PCBs from their freshwater habitats 
than the Duwamish River fish, as other rivers have less 
contaminated juvenile salmonids than the Duwamish 
River (Johnson et al. 2007). 

These results are unsurprising given that typically 
over 99% of the final weight of Chinook salmon is 

% PCBs PL FA SWA FL 
SWA1 Ns (ng/g) (%) (years) (years) (mm) 

3.3 28 37 3.45 3.6 2.5 741 
3.5 29 40 4.83 4.1 2.6 816 

12.6 65 56 7.34 3.8 2.4 763 
5.6 20 41 3.76 3.4 2.3 732 
0.0 34 59 1.74 3.9 2.4 789 
5.9 176 49 4.82 3.8 2.4 770 

76.7 12 86 5.74 2.8 1.3 599 
2.9 16 69 4.15 3.5 2.3 747 

37.5 28 76 4.83 3.2 1.9 663 
11.8 204 53 4.82 3.7 2.3 758 

achieved in saltwater (Quinn 2005). On a per-gram 
basis, the average PCB concentration (ng/g) in 
subyearling Chinook salmon srnolts migrating out of 
the Duwamish River was more than three times that in 
adults returning to the river. However, the estimated 
PCB body burden in adults was almost 170 times 
higher than that in srnolts because adults weighed 
almost 600 times more than did srnolts. Specifically, 
PCB levels for srnolts that scored in the 95th percentile 
for body burden (i.e., the most contaminated srnolts) on 
average accounted for less than 4% of the adult body 
burdens (range was from less than 1% to almost 14%). 
Our analysis was restricted to subyearling out-

TABLE 2.-Concentration of PCBs (ng/g) and body burden 
of PCBs (total ng/fish) in out-migrating Chinook salmon 

smelts and returning adults from the contaminated Duwamish 
River, VVashington. 

Variable Smelts Adults 

Number of samples 80 34 
Mean fish weight (g) 10 6,000 
Whole body PCB concentration (ng/g)' 

Mean 170 57 
95th percentile 860 88 

PCB body burden (ng/fish)' 
Mean 2,100 350,000 
95th percentile 9,200 800,000 

Mean % of PCB body burden from 
the most contaminated smoltsb 3.8 

a Va!ues for smo!ts are from J. P. Meador (Nationa! Oc-eanic and 
Atmospheric Administration Fisheries, Northwest Fisheries Science 
Center, personal communication); values for adults were estinnated 
from measured muscle tissue concentration using the fillet-whole
body regression (see Methods) for PCBs. 

b Contaminant data were only available for out-migrating subyearling 
smelts, so only samples with adults that went to S9a as subyearlings 
were included in the analysis. 
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TABLE 3.-Average PCB concentration (ng/g) and body burden (total number ng/fish) by saltwater age-class for Puget Sound 
Chinook salmon, 1992-1996. 

Number of winters spent in saltwater 

Variable Smolts' 2 3 4 

Number of samples 11 72 44 7 
Average sample fish length (mm) 620 735 810 901 
Average sample fish weight (g) 10 3,338 5,306 6,986 10,028 
Average fillet PCB concentration (ng/g) 68 56 49 27 
Average fillet% lipids 2.5 6.8 4.8 6.9 6.1 
Average whole-body PCB concentration (ng/g)b 40 74 62 54 30 
PCB body burden (ng/fish) 400 260,000 340,000 390,000 280,000 

' Data on PCB concentration in Puget Sound out-migrating smalls were taken from Johnson et al. (2007) and were bcred on 
fish sampled from the Nisqually River, a typical Puget Sound river. Average concentration reported by Johnson et al. 
(2007) for all Pacific Northwest estuaries was 27 ng/g; PCB body burden (ng/fish) was estimated using an averagesmolt 
size of 10 g. 

b Values for adults and subadults were estimated from measured fillet-whole-body regression for PCBs (sre Methods). 

migrants. Although yearlings spend more time feeding 
in rivers, the vast rrajority ( . 98.7%) of their final adult 
body weight is also acquired in saltwater (based on 
observed weights of returning adults [present study] 
and a 50-g average weight of yearling srnolts released 
from Duwamish River hatcheries [K. Dimmit, WDFW, 
Olympia, unpublished data]). Consequently, the ma
jority of PCB accumulation would occur in the rrarine 
environment, regardless of juvenile life history. For 
example, if yearling srnolts from the Duwamish River 
had an average PCB body burden of 21 ,000 ng/fish, 
which is 10 times the average observed for subyearling 
srnolts, the freshwater sources of PCBs would still 
account for only 7% of the average body burdens 
observed in adult fish from the Duwamish River. 
Additionally, for fish that spent the same amount of 
time feeding in saltwater, PCB concentration differ
ences between adult fish that out-migrated as yearlings 
and as subyearlings were explained by differences in 
adult fish size (GLM on log

8
[PCBs]; SWA2 FL: F Y,. 

15.875,dfY41,P, 0.001;SWA3FL: FY45.76,dfY41, 
P , 0.02; out-migrant type and interactions were not 
significant for either SWA group: P . 0.05). Thus, we 
concluded that the elevated average PCB levels 
observed in subadult and adult Puget Sound Chinook 
salmon compared with other West Coast populations 
were associated with differences in PCB exposure 
during residence in rrarine habitats. Moreover, the 
wide variation among the Puget Sound samples ( 1 0--
220 ng/g), which was not observed in Chinook salmon 
populations outside Puget Sound (USEPA 2002; 
iviissiidine et aL 2005; Rice and ivioies 2006; Cuiion 
et al. 2009), suggests that the marine ecological factors 
associated with PCB concentration (i.e., marine 
distribution and migratory patterns and associated diet) 
also varied considerably among individual Puget 
Sound Chinook salmon. 

Factors Affecting PCB Accumulation in Subadult and 
Maturing Chinook Salmon from Puget Sound 

Surprisingly, although PCBs were mostly accumu
lated in the rrarine environment, PCB exposure for 
Puget Sound Chinook salmon was lowest for fish that 
spent the longest time in saltwater (i.e., Puget Sound 
and the Pacific Ocean) before their upstream spawning 
migration. Average PCB concentrations were highest 
for Chinook salmon of the SWA 1 group (68 ng/g) and 
declined for individuals that spent additional years in 
saltwater (Table 3 ). The average PCB concentrations of 
SWA4 fish were more typical of concentrations 
reported for other West Coast Chinook salmon 
populations (Figure 2). These results were based on 
analyses of a subset of 134 samples consisting of 
individual fish and uniform fish age composite 
samples. Sampling location was not included in this 
analysis because not all SWA classes were represented 
at every sampling location. 

Concentration of PCBs was positively correlated 
\lllifh fic-h Cl \Aiifhin C!\1\./ A 1 C!\1\/ A '1 ~r1 C!\1\1 A. "l nrl""\1 Jnc
VVII.II II.;:Jt I I L.. VV 11.11111 VV VI\. I 1 VV VI\.L. 1 CU IU VV Yr-\.V ~IVU~ 

(Figure 4). Both yearling and subyearling out-migrant 
life history types were sampled in each of these three 
SWA groups, but as previously stated our results 
showed that PCB concentration differences between 
the life history types could be explained by fish size. 
Fish of SWA4 had uniformly low PCB concentrations 
regardless of their size and were only represented by 
subyearlings. 

In total, the SWA, fish FL, and lipid content 
accounted for 37% of the observed variation in PCB 
concentration among the Puget Sound Chinook salmon 
samples (GLM on logJPCBs]; SWA: FY..19.047, dfY.. 
3; percent lipids: FY..15.438, dfY..1; FL: FY..30.402, df 
Y..1; P , 0.001 in all cases). Collectively, SWA and FL 
accounted for 30% of the PCB variation among 
samples, and an additional 7% was attributed to lipids. 
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FIGURE 4.-Relationship between total PCB concentration 
and fish size (fork length, mm) for Chinook salmon grouped 
by saltwater age (SWA; number of winters [between 1 and 4] 
spent in saltwater). Solid lines indicate significant regressions 
(P , 0.02) for SWA1 (r2 '1.0.53), SWA2 (r2 '1.0.15), and 
SWA3 (r2 '1.0.22); the dashed line indicates a nonsignificant 
regression for SWA4 (r2 '1.0.04). 

After the GLM was used to account for differences in 
fish size and lipid content, Puget Sound Chinook 
salmon that spent the longest time in saltwater (i.e., 
SWA4), where the majority of the PCBs are accumu
lated, were found to have the lowest PCB concentra
tions (Tukey's test: P , 0.0001 for all paired 
comparisons; Figure 5). 

In addition to biological traits like SWA, sampling 
location might have contributed to the variation in PCB 
concentration among the Puget Sound samples. At each 
sampling location, the lowest average PCB concentra
tions were observed in fish that spent the most time in 
saltwater, which is consistent with the overall inverse 
relationship between SWA and PCB concentration 
observed for pooled Puget Sound samples. Despite this 
general pattern, population-specific differences in the 
PCB concentration within SWA classes were also 
observed; however, a full analysis of SWA, PCB 
concentration, and sampling locations was not possible 
because we did not sample all SWA classes at all 
locations. Specifically, for fish of SWA2 (the only 
SWA class that was well represented at most sampling 
locations), the Deschutes River fish in southern Puget 
Sound had significantly higher PCB concentrations 
than those from the Nooksack and Skagit rivers in 
northern Puget Sound and the N isqually River in 
southern Puget Sound after adjusting for iipid and FL 
effects (GLM on loge[PCBs]; location: PY-.0.011; FL: 
PY-.0.003; percent lipids: PY-.0.014; Tukey's test: P , 
0.05 for all comparisons). Within the SWA2 group, 
sampling location accounted for 23% of the observed 
variation, followed by FL (8%) and percent lipid (6%). 
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FIGURE 5.-Relationship between Chinook salmon saltwa
ter age (number of winters [between 1 and 4] spent in 
saltwater) and PCB concentration (mean 6 SE) in fillets. 
Concentrations are geometric means adjusted (by general 
linear model [GLM]) to grand means of fork length and 
percent lipids (r2 '1.0.37, P , 0.0001). 

This suggests that the sampling location, in addition to 
biological traits, affects PCB accumulations, but 
additional sampling would be needed to partition the 
relative importance of these factors. 

Switching to ciESner prey and growth dilution may 
partially explain the inverse relationship between SWA 
and PCB concentration. Prey switching and growth 
dilution can result in a lowering of PCB concentration 
(ng/g fish tissue) in older fish; however, PCB body 
burden (total ng/fish) should at least remain constant in 
older fish once the shift to ciESner prey has occurred. 
The low PCB concentration in SWA4 fish (Table 3) 
cannot be fully explained by a scenario in which 
SWA3-type fish simply remain in saltwater for a fourth 
yESr while shifting their diet to ciESner prey during that 
yESr. However, SWA4 Chinook salmon had lower 
(albeit not statistically significant) PCB body burdens 
than SWA2 and SWA3 fish. 

Most interestingly, the average PCB body burden of 
Chinook salmon belonging to the SWA4 group was 
more similar to that of SWA1 fish (Table 3) despite 
three additional yESrs of feeding and growth. One 
possible explanation for this pattern is that both SWA 1 
and SWA4 fish fed on contaminated prey through their 
first winter in saltwater, after which SWA1 fish 
returned to rivers and SWA4 fish moved to areas 
outside of Puget Sound, where their diets shifted to 
cieaner prey. Aiternativeiy, the S'vAVA4 fish couid have 
fed on lightly contaminated prey throughout their time 
spent in the marine environment Thus, we suggest that 
two mechanisms affected the PCB exposure of Puget 
Sound Chinook salmon: (1) growth dilution of PCB 
associated with the addition of weight accumulated by 
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older fish and (2) a reduction in dietary PCB inputs 
cssociated with feeding on ciEEner prey for fish that 
spent the longest time in saltwater. Because SWA2 and 
SWA3 fish exhibited grEEter PCB body burdens than 
either SWA1 or SWA4 fish, it seems likely that their 
exposure to contaninated prey continued past their first 
yEEr. Collectively, Chinook salmon from the four SWA 
groups we sampled probably represent distinct popu
lations that experienced differential exposure to PCBs. 

Furthermore, given that only 37% of the observed 
PCB variation was explained by biological traits (i.e., 
SWA, FL, and percent lipid content), other unmeasured 
factors are involved. We hypothesized that resident 
behavior by Puget Sound Chinook salmon in the 
contaminated waters of the sound could account for (1) 
the elevated PCB concentrations in these fish compared 
with other West Coast populations and (2) the variation 
in PCB levels among SWA groups. In the following 
section, we estirrate the proportion of Puget Sound 
Chinook salmon that reside and feed in Puget Sound, 
thereby increasing their exposure to PCBs, rather than 
migrating to the Pacific Oc63n. 

Residency of Chinook Salmon in Puget Sound and 
Implications for PCB Exposure 

Chinook salmon originating from Puget Sound 
typically migrate to coastal Canadian waters of the 
Pacific Oc63n (Myers et al. 1998; Quinn 2005), but 
fishery managers within the region have long known 
that some proportion remains in Puget Sound and 
contributes to a yEEr-round fishery (Smith 1920; 
Pressey 1953; Haw et al. 1967). Chinook salmon that 
migrate through or reside and feed in Puget Sound, 
particularly inner Puget Sound, would experience a 
much more contaninated environment than other 
populations along the West Coast of North America. 
Puget Sound is a deep, fjord-like estuary with a narrow 
connection to OCEEnic waters through the Strait of Juan 
de Fuca and shallow sills at Admiralty Inlet that tend to 
isolate its waters from cleaner OCEEnic waters (Harrison 
et al. 1994) and to reduce the summer flushing time 
relative to that of the nearby Strait of Georgia 
(Thomson 1994). The hydrological isolation of Puget 
Sound from the Pacific Oc63n serves to entrain water, 
nutrients, and contaminants within it Consequently, 
the pelagic food web in Puget Sound is more hEEvily 
contaminated than that in the coastal waters as 
evidenced by the relatively high PCB levels in mussels 
from the central and southern basins (Puget Sound 
Action TEEm 2007). Indeed, within Puget Sound, 
Pacific herring, which are common prey of Chinook 
salmon, have substantially higher PCB levels than 
those from the Strait of Georgia and from Alaska (West 
et al. 2008). 

Population-specific catch estirrates from the FRAM 
supported our hypothesis that a considerable proportion 
of Puget Sound Chinook salmon reside in the inland 
rrarine waters of Washington and British Columbia in 
winter fisheries when more migratory fish would have 
been distributed in coastal Pacific Oc63n waters. The 
FRAM results revEEied that at least 29% of the Puget 
Sound-origin Chinook salmon that migrated to saltwa
ter as subyEErlings and 45% of those that migrated as 
yEErlings were caught in the inland rrarine waters of 
Washington and British Columbia as subadults and 
rraturing adults in the winter months during the yEErs 
of our study (Table 4 ). By definition, the fish caught in 
the winter months were displaying resident behavior; 
however, differences in the intensity and regulation of 
fisheries in coastal and Puget Sound waters made it 
impossible to estirrate the precise proportion of Puget 
Sound Chinook salmon that were resident during our 
study. Nonetheless, results of the FRAM robustly 
support two important general conclusions: (1) that a 
substantial percentage of Puget Sound Chinook salmon 
fed in Puget Sound during winter months and (2) that 
this percentage was higher for subadult and rraturing 
fish that out-migrated as yearling srnolts than for fish 
that out-migrated as subyearlings. Furthermore, our 
estirrates of the proportion of Puget Sound fish 
displaying resident behavior were conservative because 
our calculations do not include any resident fish that 
rray be caught in Puget Sound fisheries during July 
through September. 

In addition to documenting that a considerable 
proportion of Puget Sound-origin Chinook salmon 
displayed resident behavior, a subset of these fish were 
caught in inner Puget Sound, the more highly 
urbanized basins in the study area. From 1992 to 
1996, almost 12% of the total catch of Puget Sound
origin subadults and maturing adults that migrated to 
saltwater as subyEEriings and 20% of the totai catch of 
those that out-migrated as yearlings were caught in 
inner Puget Sound (Table 4). 

The FRAM results also revEEied that for both 
juvenile out-migrant life history types, a higher 
proportion of younger fish than older fish were caught 
in the winter months (Table 5). Among Puget Sound
origin Chinook salmon that migrated to saltwater as 
subyEErlings, the Puget Sound winter fisheries took 
16% of the total catch of 3-year-olds but only 5% of the 
total catch of 5-yEEr-olds. Higher catches of younger 
fish in iniand winter fisheries couid mEEn that resident 
fish rrature at an earlier age or that younger fish reside 
in Puget Sound for a few years before migrating to the 
Pacific Oc63n. Perhaps more importantly, Chinook 
salmon that migrated to the coastal Pacific Oc63n 
would only have been sampled or caught in Puget 
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TABLE 4.-Estimated percent(%) of Chinook salmon originating from Puget Sound caught in the inland marine waters of 
Washington (WA) and British Columbia (BC) and in inner Puget Sound during the nonmigratory period. Data in this table were 
generated from the Fishery Regulation Assessment Model, a simulation model based on tagging data that is used to assess fishery 
impacts (see text for details). 

Release 
age 

Subyearling 

Yearling 

Capture 
year 

1992 
1993 
1994 
1995 
1996 

Average 
1992 
1993 
1994 
1995 
1996 

Average 

Numter of 
fish landed' 

164,755 
129,719 
114,109 
109,543 
102,613 

31,215 
25,596 
26,941 
25,478 
16,394 

Percent caught during nonmigratory periodb 

Inland marine waters Inner Puget 
of WA and BC Sound' 

35.0 7.4 
25.0 9.7 
19.5 7.9 
32.2 18.4 
31.9 17.3 
28.7 12.1 
38.3 17.2 
44.7 19.9 
33.6 17.3 
54.9 26.3 
56.1 20.0 
45.5 20.1 

'Catch areas include Alaska; northern coast of BC; west coast of Vanccuver Island; and WA, Oregon, 
and California coasts. 

b Percent caught during the nonmigratory period was estimated as percent of total Puget Sound-origin 
fish landed in fisheries that occurred during January-June and Octoter-December outside the typical 
migration timing for adults returning to spawn (July-Septemter). This is a ccnservative estimate of 
the numter of fish displaying resident tehavior because we assumed all other fish caught inside Puget 
Sound, the Strait of Georgia, and the Strait of Juan de Fuca during Jul y-Septemter fisheries and those 
caught outside these areas during the remainder of the year had a more oceanic marine distribution. 

'Percent of fish caught in inner Puget Sound (i.e., south of Admiralty Inlet) is a subs9t of the total 
numter of fish caught in the inland marine waters. 

Sound fisheries during the year when they were 
returning to spawn, whereas the residents would have 
been available to sampling and to the fishery during 
previous years. These explanations are not mutually 
exclusive but in all cases are consistent with the icla3 
that the younger sampled fish were more likely to have 
been resident for a substantial portion of their lives. 

Feeding in the contaminated Puget Sound environ
ment probably contributes to the elevated PCB 
concentrations of these Chinook salmon compared 

with other West Coast populations. Notwithstanding 
the differences in habitat between Puget Sound and the 
West Coast, the prey taxa and general diet of Puget 
Sound resident Chinook salmon are similar to those 
reported for Chinook salmon elsewhere. Higgs et al. 
(1995) documented that in marine waters, Chinook 
salmon generally eat a mixture of crustaceans, squid, 
and fish, especially Pacific herring and Pacific sand 
lance Ammodytes hexapterus, as they grow. Historical 
studies on diet of Puget Sound resident Chinook 

TABLE 5.-Estimated percentage(%) of Chinook salmon originating from Puget Sound within each juvenile I ife history type 
(migrating as subyearlings or yearlings) and age-class caught in inner Puget Sound outside the usual migration window for adult 
fall-run Chinook salmon, 1992-1996'. 

Subyearling age-class (years)b Yearling age-class (years)b 
Catch 
year 3 4 5 3 4 5 

1992 12.5 6.8 5.2 17.4 18.6 4.6 
1993 13.2 4.9 6.0 20.8 22.0 3.9 
1994 14.6 7.2 6.0 17.6 17.5 8.5 
1995 25.1 10.8 4.2 26.1 28.7 9.6 
1996 16.4 19.2 3.4 17.5 24.9 6.5 
Average 16.4 9.8 5.0 19.9 22.3 6.6 

' All 3--5-year-old fish caught in inner Puget Sound (catch areas 9, 10, 11, and 13) outside the typical 
(July-Septemter) migration time for fall-nun adults returning to Puget Sound were presumed to be 
resident. 

b Two-year -old fish were excluded from this analysis because most were too small to recnu it to fisheries 
outside the typical (July-Septemter) migration time for adults returning to Puget Sound. Less than 
5% of 2-year-olds released as subyearlings and 0% released as yearlings were caught in this time 
frame. 
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salmon also documented that fish, especially Pacific 
herring, formed the majority of their diet by volume, 
followed by crustaceans and squid (Kirkness 1948). 

Marine-caught fish from central Puget Sound had a 
high probability of being residents based on their 
demographics and also had some of the highest PCB 
levels (Figure 3). These fish were shorter, were 
younger in total age, and had spent fewer winters in 
saltwater than fish from the other marine sampling 
location and fish returning to Puget Sound rivers (Table 
1 ). The FL of sampled fish varied significantly among 
locations (ANOV A on loge[FL]: P , 0.001 ), and 
overall the central Puget Sound fish were the shortest 
fish sampled (Table 1; Tukey's test: P , 0.001 for all 
comparisons). Seventy-seven percent of the 60 fish 
contributing to the 12 central Puget Sound composite 
samples belonged to the SWA1 group compared with 
0--13% at other locations, suggesting that these fish 
were immature residents. Moreover, the central Puget 
Sound sampling location is near Apple Cove Point, an 
area that is well known to sport fishers for its 
abundance of resident Chinook salmon. Whether fish 
resided in their area of capture for extended periods is 
unknown. However, fish residing and feeding in 
central and southern Puget Sound probably would be 
exposed to higher PCB levels than fish feeding in 
northern areas of the sound. Pacific herring collected 
from central Puget Sound are more highly contaminat
ed with PCBs than those from northern Puget Sound 
and the southern Strait of Georgia (West et aL 2008). 

Overall, we conclude that the wide range of PCB 
levels observed for Puget Sound Chinook salmon 
reflects their degree of residency and distribution while 
feeding in marine waters. Unfortunately, the amount of 
time for which Chinook salmon reside in Puget Sound 
and the distribution of individual fish are unknown. 
Brannon and Setter (1989) proposed that some 
Chinook saimon within a population overwinter in 
Puget Sound but make short annual migrations from 
inner Puget Sound to the strait of Georgia and back 
until they reach maturity or are caught Historical 
tagging studies also suggested that some southern 
Puget Sound populations were more resident as they 
were over-represented in winter fisheries relative to 
northern Puget Sound populations (Haw et aL 1967). 

Although hatchery practices (e.g., size at release and 
date of release) in the Puget Sound region have been 
manipulated to encourage residency so that local rather 
than distant fisheries receive the benefit of the 
hatchery's production (Appleby and Doty 1995), 
residency is probably a natural phenomenon in Puget 
Sound Chinook salmon. Most of the Puget Sound
origin Chinook salmon that were caught between 1992 
and 1996 originated from hatcheries. However, in past 

decades, resident Chinook salmon were taken in 
recreational fisheries when the populations were 
predominantly wild (Pressey 1953). More resident 
populations of Chinook salmon have also been 
recorded for British Columbian populations whose 
natal streams are located on the east side of Vancouver 
Island in the Strait of Georgia (Healey and Groot 
1987), suggesting that resident Chinook salmon 
populations with more localized marine distributions 
may exist along many areas of the West Coast that 
have protected, fjord-like waters. 

In aquatic ecosystems elsewhere, elevated PCB 
concentrations in salmon are only found in populations 
whose movements are confined to highly polluted 
bodies of water. Atlantic salmon Salmo salar from the 
Baltic Sea have elevated PCB concentrations associat
ed with their residency within contaminated inland 
marine and estuarine waters. The PCB concentrations 
in Baltic Sea Atlantic salmon were approximately five 
to six times higher than concentrations observed during 
our study (Berglund et aL 2001; lsosaari et aL 2006). 
However, unlike Puget Sound (where only some 
Chinook salmon are resident), almost all (. 99.5%) 
Baltic Sea Atlantic salmon reside within the semi
enclosed Baltic Sea during their marine phase (Karls
son and Karlstrem 1994), when they feed on PCB
contaminated prey like European sprat Sprattus 
sprattus and Atlantic herring C. harengus (Berglund 
et aL 2001 ). The most contaminated Puget Sound 
Chinook salmon, which we believe resided in Puget 
Sound until they reached maturity, had concentrations 
comparable with those observed in Baltic Sea Atlantic 
salmon. Higher concentrations of PCBs in North 
American salmon are only observed in the Great Lakes 
(Miller 1994; Stow et aL 1994), where Chinook salmon 
and coho salmon populations in the early 1990s were 
20--30 times more contcminated with PCBs than the 
Puget Sound Chinook salmon we studied. 

Implications of Elevated PCB Contamination in 
Resident Chinook Salmon 

The elevated PCB levels associated with the 
residency of Chinook salmon in Puget Sound have 
resulted in consumption advisories and also have 
implications for the viability of these fish and the 
southern resident killer whales that feed upon them. 
The Washington Department of Health (2006) recom
mended that peopie iimit their consumption of Puget 
Sound Chinook salmon to 1 meal/week based on an 
evaluation of PCB levels in fish samples collected for 
this study. Sport fishers targeting resident Chinook 
salmon in winter fisheries were also advised to limit 
consumption of these fish to no more than 2 meals/ 
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month because of the significantly higher PCB 
concentrations. 

The health of some Puget Sound Chinook salmon 
may be adversely affected because their PCB concen
trations exceeded the threshold levels of PCBs known 
to cause adverse effects in salmonids. Almost 22% of 
the maturing and subadult Chinook salmon samples we 
collected from Puget Sound had PCB concentrations 
above an effects threshold identified for salmonid 
fishes (i.e., 2,400 ng/g lipids), which included 
endpoints such as reduced growth, altered enzyme 
and hormone levels, and increased mortality (Meador 
et al. 2002). This threshold was based on whole-body 
concentrations rather than fillet concentrations; there
fore, further investigations on whole-body samples are 
needed to evaluate the extent to which the health of 
subadult and maturing Chinook salmon from Puget 
Sound is impaired. Moreover, due to the biomagnifi
cation of PCBs in long-lived predatory species, the 
observed average PCB levels in Puget Sound Chinook 
salmon (53 ng/g) may not protect the health of southern 
resident killer whales that feed in Puget Sound. Based 
on modeled PCB values for whales, Hickie et al. 
(2007) concluded that a diet at the tissue residue 
guideline of 50 ng/g, similar to the average concentra
tion in Puget Sound Chinook salmon, would place over 
95% of the killer whale population above a PCB effects 
threshold of 17 mg/kg in blubber; this threshold has 
been associated with immune function and endocrine 
endpoints in harbor seals Phoca vitulina. 

Although Puget Sound Chinook salmon have 
elevated PCB levels compared with other West Coast 
populations, lower concentrations are expected for the 
other four Pacific salmon species that originate from 
the region. The concentration of PCBs will reflect 
among-species differences in marine distribution (and 
resulting proximity to contaminated prey), diet, 
duration of exposure (i.e., iife span), and iipid content, 
factors that are not independent of each other (O'Neill 
et al. 1998). Overall, Chinook salmon and coho salmon 
have a more coastal marine distribution along the 
continental shelf than do sockeye salmon 0. nerka, 
pink salmon 0. gorbuscha, and chum salmon 0. keta 
(Quinn 2005); therefore, Chinook salmon and coho 
salmon can be more readily exposed to contaminants 
that are present in coastal waters. Sockeye salmon, pink 
salmon, and chum salmon seldom reside in Puget 
Sound but instead migrate to cleaner environments of 
the Pacific Ocean to feed. Coho salmon aiso reside in 
Puget Sound, but they feed in marine waters for only a 
year and a half and typically feed at a lower trophic 
level than do Chinook salmon. The proportion of fish 
in the diet is greatest for Chinook salmon, followed by 
coho salmon, pink salmon, sockeye salmon, and chum 

salmon (Fresh et al. 1981; Peterson et al. 1982; 
Beacham 1986; Higgs et al. 1995); the greater extent 
of piscivory in Chinook salmon results in a longer food 
chain and potentially greater contaminant exposure. 
Previous studies in the Puget Sound reg ion have shown 
that average PCB levels are higher in Chinook salmon 
than in coho salmon (O'Neill etal. 1998)and that PCB 
levels are lowest in sockeye salmon (Mcintyre and 
Beauchamp 2007). 

Finally, it is important to note that the PCB levels for 
Puget Sound Chinook salmon and coho salmon were 
probably higher in the 1970s and 1980s than at present 
(West and O'Neill 2007). Historical data are limited, 
but PCB levels in Puget Sound coho salmon appear to 
have declined rapidly during the 1970s through the 
mid-1980s, whereas the decline has slowed or leveled 
off more recently (Stout and Beezhold 1981; USEPA 
2002), which is consistent with national and global 
trends for fish throughout the northern hemisphere 
(Matta et al. 1986; Stow et al. 1994; Bignert et al. 
1998; Lamon et al. 1999; Hickey et al. 2006). Current 
PCB levels in Puget Sound Chinook salmon probably 
represent both historical and ongoing loadings of these 
contaminants into Puget Sound (e.g., continued leakage 
from upland contaminated sites and long-range atmo
spheric transport from countries where PCBs are sti II in 
use) and cycling among environmental compartments. 
Given these trends in biota and the estimated rates of 
degradation and burial of PCBs in geological reserves 
(Jensson et al. 2003), PCB levels in Puget Sound 
Chinook salmon and coho salmon are unlikely to 
decline substantially in the near future unless substan
tial reductions in loadings to Puget Sound are made. 
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Regional patterns of persistent organic pollutants in five Pacific salmon 
species (Oncorhynchus spp) and their contributions to contaminant 

levels in northern and southern resident killer \vhales (Orcinus orca) 
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Previous studies on killer whales (Orcinus orca) have shown that southern residents 
contain higher concentrations of persistent organic pollutants (POPs) than northern 
residents (Ross et al., 2000; Rayne et al., 2004) and other North Pacific resident killer 
whale populations (Ylitalo eta!., 2001; Herman eta!., 2005). Elevated contaminant 
exposure in southern residents may be attributed to dietary differences between the two 
whale populations or to regional differences in concentrations of POPs in their prey. 
Based on observational data and stomach contents analyses, Ford et al. (1998) identified 
Pacific salmon (Oncorhynchus spp), especially Chinook salmon (0. tshawytscha), as the 
primary prey of southern and northern resident killer whales in their summer feeding 
ranges. The main objective of this study was to determine ifPacific salmon had species
specific regional body burdens of contaminants that could differentially affect 
contaminant levels is northern and southern residents. An additional objective was to 
measure proximate composition (amount of protein, lipid and carbohydrate) and estimate 
caloric content of Pacific salmon as an indicator of species- and regionally-specific 
variation in nutritional quality of prey to killer whales. 

Free-ranging populations of anadromous Pacific salmon are generally assumed to have 
low levels ofPOPs because the majority of their growth (and therefore contaminant 
uptake) occurs in open water of the Pacific Ocean. However, the oceanic distributions of 
the five Pacific salmon species (i.e., Chinook, coho, chum, pink, sockeye) differ and, as a 
result, can influence their exposure to contaminants. For example, when pink, chum and 
sockeye salmon enter the marine environment, they rapidly migrate northward and 
westward through coastal waters ofNorth America and are found in the open waters of 
the North Pacific, Gulf of Alaska and Bering Sea by the end of their first year at sea 
(Quinn, 2005). In contrast, Chinook and coho, have a more coastal marine distribution 
along the continental shelf compared to other salmon populations, although, populations 
within these two species can also differ in their marine distribution (Quinn, 2005). 

To determine if Pacific salmon populations present in the summer feeding areas of 
northern and southern resident whales had species- and regionally-specific body burdens 
of contaminants, we analyzed POPs in whole body samples of five species of Pacific 
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salmon collected from northern British Columbia to the central California coast. All five 
species were each sampled in two regions, the non-urbanized north-central coast of 
British Columbia that is frequented by northern resident killer whales and in the 
urbanized Puget Sound - Strait of Juan de Fuca region that is frequented more by 
southern resident killer whales (Table 1 ). Additionally, Chinook salmon were sampled in 
the coastal waters on the inside of Vancouver (near Robson Bight), the Lower Columbia 
River (spring and fall runs) and central coast of California (Table 1). We sampled 
terminal maiinc and in-rivci fisheries, at times aligned with the return time foi specific 
salmon stocks, to increase the likelihood of sampling particular stocks of fish returning to 
a specific river. The presumed river-stock associated with each sampling location is 
noted in Table 1. 

Table 1. Number of individual fish of each species collected at each sampling location for chemical, 
proximate and stable isotope analyses. Contaminants samples were based on whole body samples of 
individual Chinook salmon and composite samples (5-6 individuals) for other salmon species. Proximate 
analyses were based on composite samples of males or females, each with 2-3 fish per composite. Note: 
Only 13 of the Fraser and 20 of the Columbia River Fall Chinook were analyzed for contaminants but 
proximate analyses were based on all fish collected. 

Species 
Sampling River Stock Chinook Sockeye Pink Chum 

Re~ion Location Ori~in Fall Spring Resident 

Chatam 
North/ central Sound Skeen a 30 29 30 
coast BC Dean 

Channel Kimsquit 30 
East coast near 
Vancouver Robson Fraser/ 
Island Bight Nimpkish 30 

Lopez 
Sound Fraser 30 

Skagit 
River Skagit 30 

Strait of Juan 
de Fuca/ near Apple Puget Sound 
Puget Sound Cove Point mixed 34 30 

Nooksack/ 
Duwamish/ 
Nisqually Puget Sound 
rivers mixed 36 

Lower 
Columbia Columbia 
River River Columbia 30 20 

Central coast near Point Sacramento/ 
of California Arena Joaquin 29 

Coho 

30 

11 

29 
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Overall, concentrations of POPs were higher in coho and Chinook populations that have 
more coastal distributions than those measured in salmon species (e.g., chum, pink, 
sockeye) with more oceanic distributions. For pink, chum, and sockeye salmon, PCB 
levels were higher for fish caught in the more urbanized region ofPuget Sound/Strait of 
Juan de Fuca region than in the less urbanized north/central coast of British Columbia 
area, whereas concentrations ofDDTs were similar between regions. PBDEs were 
below the limit of quantitation in all pink, chum and sockeye sampled in this study. 
Concentrations ofPCBs, PBDEs and DDTs were highci in coho salmon from Pugct 
Sound compared to coho from the central BC coast. Regional variation in POP exposure 
was also evident in Chinook salmon (Figure 1) and appears to be associated with 
differences in marine distribution of these species. For example, Chinook salmon 
returning to Puget Sound had significantly higher concentrations of PCBs and PBDEs 
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Figure 1. Concentrations of persistent organic pollutants(± 95% CI) in whole body samples of individual 
Chinook salmon caught in terminal fishing areas. River populations represented include fish returning to 
the Sacramento/San Joaquin (central CA; n = 29), the Columbia River (spring run n = 20; fall run n = 17), 
the Nooksack, Duwamish and Nisqually (Puget Sound; n = 36), the Fraser and Nimpkish (eastern coast 
Vancouver Island; n = 13;Georgia Basin) and the Skeena rivers (northern BC; n= 30). Additionally data are 
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shown for sub-adult chinook salmon that were resident in Puget Sound in the winter months (termed 
"resident chinook" n= 34). 

compared to other Pacific coast salmon populations we sampled. Furthermore, Chinook 
salmon that resided in Puget Sound in the winter rather than migrate to the Pacific Ocean 
("residents") had the highest concentrations of POPs, followed by Puget Sound fish 
populations believed to be more ocean-reared. Fall Chinook from Puget Sound have a 
more localized marine distribution in Puget Sound and the Georgia Basin than other 
populations of Chinook from the west coast of North America and are more contaminated 
with PCBs (2 to 6 times) and PBDEs (5 to 17 times). 

Overall, the total caloric content per kg of fish was higher for Chinook and sockeye 
salmon than the other salmon species we sampled, due to their higher fat content. 
Moreover, because of their greater size, the total Kcal per fish was highest for Chinook 
salmon. Regional differences in caloric content among Chinook populations were also 
observed. Puget Sound Chinook had lower caloric content (total Kcals per fish) than 
summer/fall run of Chinook salmon from all regions we sampled (Figure 2). Assuming 
that the fish we sampled were representative of the sizes of fish available for killer whale 
consumption, whales feeding on non-resident Chinook salmon in Puget Sound would 
need to eat 1.5 to 1.8 times as many Chinook salmon as animals feeding outside Puget 
Sound to obtain the same caloric content. 
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Figure 2. Average estimated caloric content(± 95% CI) of whole body samples of individual Chinook 
salmon caught in terminal fishing areas. River populations represented include fish returning to the 
Sacramento/San Joaquin (central CA), the Columbia River (spring and fall runs), the Nooksack, Duwamish 
and Nisqually (Puget Sound), the Fraser and Nimpkish (eastern coast Vancouver Island) and the Skeena 
rivers (northern BC). 

In summary, regional body burdens of contaminants in Pacific salmon, and Chinook 
salmon in particular, could contribute to the higher levels of contaminants in southern 
resident killer whales. In addition to contamination, regional differences in caloric 
content of Chinook salmon from Puget Sound further reduce their quality as prey to 
southern resident killer whales. 
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Free ranging populations of anadromous Pacific samon generally have low levels of persistent organic 

pollutants (POPs), as most of their growth occurs in open water of the Pacific ocean, distant from 
contaminant sources in populated coastal locations. However, the five species of Pacific salmon differ in 

their oceanic distribution with some species having a more coastal distribution. Furthermore, populations 

within species can also differ in their use of estuaries and in oceanic distribution. We analyzed whole 

body samples of 5 species of Pacific salmon from populated and unpopulated locations to assess species

specific body burdens in POPs and to determine whether Puget Sound salmon were more contaminated 

than other free-ranging populations. More Chinook populations were sampled than for the other salmon 

species, including a populationresident in Puget Sound. Our results indicate that in remote, unpopulated 

areas, POP concentrations were highest in Chinook and sockeye salmon, likely because of their higher 

trophic position and higher fat content. For Chinook salmon, Puget Sound residents had the highest POPs 

concentrations, followed by Puget Sound populations believed to be ocean-reared and both were 

significantly higher than other free-ranging populations from other locations. A separate study on POPs in 

fillets of Puget Sound Chinook indicated that fish returning to spawn at a younger age (which were also 

less likely to have migrated far beyond Puget Sound) had higher POP concentrations than older fish that 

probably migrated further from Puget Sound. Collectively, these results suggest that residence in Puget 

Sound exposes Chinook salmon to higher POP concentrations and the longer a Chinook resides in Puget 

Sound, the greater its exposure to POPs will be. 

Proceedings of the 2005 Puget Sound Georgia Basin Research Conference 
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NoRTHWEST ENVIRONMENTAL ADvocATES 

February 9, 2016 

Gina McCarthy, Administrator 
U.S. Environmental Protection Agency 
USEPA Ariel Rios Building (AR) 
1200 Pennsylvania Avenue N.W. 
Washington, DC 20004 Certified Mail; Return Receipt Requested 

Re: Second Follow Up to October 28,2013 Northwest Environmental Advocates' 
Petition for Rulemaking on Water Quality Criteria for Toxics in the State of 
Washington 

Dear Ms. McCarthy: 

As you know, on October 28, 2013, Northwest Environmental Advocates sent you a petition to 
update the State of Washington's aquatic life criteria in its water quality standards. We received 
no response. On August 31,2015 we sent a follow-up letter urging you to respond to the petition 
and pointing out that EPA has expressed serious concerns about toxics in Washington waters, in 
particular those that affect the health of Puget Sound species, including threatened and 
endangered species. In response to our August letter, EPA wrote thanking us for our "valuable 
input" as it considers the matter but provided no indication of when, if ever, the agency intends 
to respond to the petition or take action to update Washington's aquatic life criteria. 

The purpose of this letter is to point out some minor errors in our petition and to further elucidate 
the point that EPA's purported concern about the impacts of toxics on aquatic life in 
Washington's waters is not mirrored in its taking actions that are fully authorized-indeed 
required-by the Clean Water Act. Given the passage of time in which the Washington 
Department of Ecology has completely ignored its duty to update its aquatic life criteria and the 
inexcusable delays and fumbling in its various attempts to update its human health criteria, EPA 
simply cannot rely upon the state. With many of the species that depend upon fresh and marine 
waters of Washington facing the threat of extinction, it is equally inexcusable that EPA has taken 
no steps to bring this state's water quality standards for toxics into the correct century. 

EPA Understanding of Toxic Impacts on Washington Waters, Especially Puget Sound 

As we pointed out in our letter last year, EPA has long expressed concern about the health of 
Puget Sound including toxic contamination of many species, some ofwhich are listed as 
threatened or endangered under the Endangered Species Act (ESA ). One of those is the 
Southern Resident killer whale, a species that depends upon salmon, which themselves are listed 
under the ESA. Studies have demonstrated that the southern residents contain higher 
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concentrations of persistent organic pollutants than the northern residents. 1 Because Chinook 
salmon are the primary prey of these killer whales,2 subsequent studies have focused on the 
differences in contaminant levels in the salmon consumed by the different whale populations. 
Indeed, results demonstrate that concentrations of these persistent pollutants "were higher in 
coho and Chinook populations that have more coastal distributions than those measured in 
salmon species (e.g., chum, pink, sockeye) with more oceanic distributions." ld.3 

Puget Sound is a key source of such contaminated salmon prey, including the Chinook. For 
example, a 2009 study showed that for "[t]he average PCB concentration measured in skinless 
muscle tissue samples of sub adult and maturing Chinook salmon collected from Puget Sound 
was 53 ng/g (wet weight), which was 3-5 times higher than those measured in six other 
populations of Chinook salmon on the West Coast ofNorth America."4 Similarly, populations of 

1 Sandra O'Neill et al., Regional patterns of persistent organic pollutants in five Pacific 
salmon species (Oncorhynchus spp) and their contributions to contaminant levels in northern 
and southern resident killer whales (Orcinus orca), 2006 Southern Resident Killer Whale 
Symposium, April 3-5, 2006, Seattle W A 98103 ("Previous studies on killer whales (Orcin us 
orca) have shown that southern residents contain higher concentrations of persistent organic 
pollutants (POPs) than northern residents (Ross et al., 2000; Rayne et al., 2004) and other North 
Pacific resident killer whale populations (Ylitalo et al., 2001; Herman et al., 2005). Elevated 
contaminant exposure in southern residents may be attributed to dietary differences between the 
two whale populations or to regional differences in concentrations of POPs in their prey. Based 
on observational data and stomach contents analyses, Ford et al. (1998) identified Pacific salmon 
(Oncorhynchus spp), especially Chinook salmon (0. tshawytscha), as the primary prey of 
southern and northern resident killer whales in their summer feeding ranges."). 

2 See, e.g., Michael J. Ford et al., Estimation of a Killer Whale (Orcinus orca) 
Population's Diet Using Sequencing Analysis ofDNAfrom Feces. PLoS ONE 11(1): e0144956. 
doi:10.1371/journal.pone.0144956 (Jan. 6, 2016). 

3 "Regional variation in POP exposure was also evident in Chinook salmon (Figure 1) 
and appears to be associated with differences in marine distribution of these species. For 
example, Chinook salmon returning to Puget Sound had significantly higher concentrations of 
PCBs and PBDEs compared to other Pacific coast salmon populations we sampled. Furthermore, 
Chinook salmon that resided in Puget Sound in the winter rather than migrate to the Pacific 
Ocean ("residents") had the highest concentrations of POPs, followed by Puget Sound fish 
populations believed to be more ocean-reared. Fall Chinook from Puget Sound have a more 
localized marine distribution in Puget Sound and the Georgia Basin than other populations of 
Chinook from the west coast of North America and are more contaminated with PCBs (2 to 6 
times) and PBDEs (5 to 17 times)." 

4 Sandra M. O'Neill et al., Marine Distribution, Life History Traits, and the 
Accumulation of Polychlorinated Biphenyls in Chinook Salmon from Puget Sound, Washington, 
Transactions of the American Fisheries Society 138:616-632 (2009) ("Concentrations in the 
Puget Sound samples varied from 10 to 220 ng/g. A comparison ofPCB body burdens 
between subyearling smolts and returning adults revealed that almost all of the PCBs (.96%) 
were accumulated in the marine habitats. Surprisingly, although PCBs were mostly accumulated 
in marine habitats, PCB exposure was lowest in the largest fish that spent the most time in 
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Pacific herring have demonstrated environmental segregation between Puget Sound populations 
and those that live in the Strait of Georgia. 5 That makes both the populations in Puget Sound and 
the whales that depend upon them at greater risk of exposure to toxic pollutants. 

In addition to being the receiving water of the many sources of toxics that contribute to the 
pollution of its water column, sediment, and food chain, Puget Sound is hydrologically isolated 
from the Pacific Ocean, and therefore naturally accumulates toxic contaminants that would 
otherwise leave the ecosystem and enter the ocean.6 EPA has acknowledged this same concern 

saltwater. Collectively, saltwater age, fish size, and lipids only accounted for 37% of the 
observed variation in PCB concentration, indicating that some other attribute of the fish's marine 
ecology accounted for the variation in PCB levels among Puget Sound Chinook salmon and for 
their elevated PCB levels relative to other West Coast populations. We hypothesized that 
residency in the contaminated Puget Sound environment was a major factor contributing to 
the higher and more variable PCB concentrations in these fish. This hypothesis was supported 
with an independent data set from a fishery assessment model, which estimated that 29% of 
subyearling Chinook salmon and 45% of yearling out-migrants from Puget Sound displayed 
resident behavior."); see also Sandra M. O'Neill, et al., Elevated levels of persistent organic 
pollutants in free ranging populations of Puget Sound populations of Pacific salmon: the 
importance of residency in Puget Sound, Proceedings of the 2005 Puget Sound Georgia Basin 
Research Conference ("[T]hese results suggest that residence in Puget Sound exposes Chinook 
salmon to higher POP [persistent organic pollutants] concentrations and the longer a Chinook 
resides in Puget Sound, the greater its exposure to POPs will be."). 

5 James E. West, et al., Spatial extent, magnitude, and patterns of persistent 
organochlorine pollutants in Pacific herring (Clupea pallasi) populations in the Puget Sound 
(USA) and Strait of Georgia (Canada), Science of the Total Environment 394: 369 (2008) 
("Puget Sound herring were 3 to 9 times more contaminated with polychlorinated biphenyls 
(PCBs) compared to Strait of Georgia herring and 1.5 to 2.5 times more contaminated with 
DDTs .... A multidimensional scaling map of the pattern or "fingerprint" of POPs in the six 
herring populations suggests strong environmental segregation of Puget Sound herring from the 
Strait of Georgia populations, and isolation of all Strait of Georgia populations from each other. 
This segregation likely resulted from differential exposure to contaminants, related to where 
these populations reside and feed, rather than differences in their age, size, trophic level, or lipid 
content."). 

6 See, e.g., Tracy K. Collier, et al., Toxic Chemical Contaminants and Puget Sound, 
available at http://depts.washington.edu/uwconf/2007psgb/2007proceedings/papers/ 
12e_colli.pdf ("Puget Sound is unique among of our nation's estuaries in being a deep fjord-like 
structure (resulting from its formation by glaciers) that contains many urban areas within its 
drainage basin. Because there are several sills that restrict exchange with oceanic waters, Puget 
Sound is relatively poorly flushed compared to other urbanized estuaries of North America. 
Thus, toxic chemicals that enter Puget Sound have longer residence times within the system, and 
this entrainment of toxics can result in biota being exposed to increased levels of contaminants 
for a given input, compared to other large estuaries. This hydrologic isolation also puts the 
Puget Sound ecosystem at higher risk from other types of pollutants that enter the system, such 
as nutrients and pathogens. The problems in Puget Sound associated with contaminants are 
exacerbated by the added problem of biological isolation. Because Puget Sound is a deep, 
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as a key basis for reducing the flow of toxic contaminants into the Great Lakes, noting that the 
lakes "have proved to be sensitive to the effects of pollutants that accumulate in them. The 
internal responses and processes that operate in the Great Lakes because of their depth and long 
hydraulic residence times cause pollutants to recycle between biota, sediments and the water 
column."7 Similar to the Great Lakes, not only is Puget Sound hydrologically isolated but many 
species in Puget Sound are biologically isolated, meaning that they take advantage of its deep 
waters to remain there during their entire life cycle. To address this special problem facing the 
Great Lakes, EPA published the Great Lakes Initiative (GLI), an extensive guidance including 
water quality criteria for protection of aquatic life and human health, and notably wildlife uses, 
which its recommended criteria otherwise ignore. 8 The GLI also includes methodologies and 
implementation procedures for developing Total Maximum Daily Loads (TMDL) and pollution 
controls such as NPDES discharge permits, all of which are intended to lessen the burden that 
toxic contaminants place on the system's designated uses. Unlike its approach to protecting the 
water quality and species of the Great Lakes, however, EPA has not recognized the need for any 
special treatment of Puget Sound waters-in either the establishment of water quality standards 
or regulatory mechanisms-to ensure protection of aquatic and aquatic-dependent species. In 
fact, it has done the opposite, by failing to ensure that even the basics of the Clean Water Act are 
in place. 

Copper continues to be a prime example of the problem, as demonstrated in our earlier letter. 
EPA and numerous other federal agencies have recognized this, yet EPA continues to do 
nothing. We draw your attention to the following excerpt from the May 3, 2012 Puget Sound 
Region Federal Agency Action Plan prepared by no fewer than 14 federal agencies in an effort to 
respond to "concerns raised by Western Washington Treaty Tribes about continued habitat losses 
and associated diminishment of fishery resources": 

The FY 12 Puget Sound funding allocation reflects EPA's desire to work with its 
partners to reverse the trend ofhabitat loss at the local level and improve salmon 
and shellfish recovery. This focus on shellfish, salmon and habitat is consistent 
with the areas that the Puget Sound Partnership focused on in updating the Action 
Agenda: 1) land development, 2) loss of floodplain function, 3) shoreline 
alteration, 4) urban stormwater nmoff, and 5) wastewater. The funding allocation 
provides specific resources to address stormwater and its impacts on salmon, 
shellfish and habitat. Stormwater causes pre-spawning mortality in high 
percentages ofhealthy Coho salmon in Seattle creeks within hours of the fish 
entering those waters. Stormwater is also the primary way that many of the 

almost oceanic habitat, the tendency of a number of species to migrate outside of Puget Sound is 
limited relative to similar species in other large urban estuaries. This high degree of residency 
for many marine species, combined with the poor flushing of Puget Sound, results in a more 
protracted exposure to contaminants. It is this combination of hydrologic and biologic isolation 
that makes the Puget Sound ecosystem highly susceptible to inputs of toxic chemicals compared 
to other major estuarine ecosystems.") (emphasis in original). 

7 60 Fed. Reg. 15366, 15367 (March 23, 1995). 

8 !d. at 15366; 40 C.P.R. § 132 6 Tahle 4 (Water Quality Criteria for Protection of 
Wildlife). 
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contaminants of concern enter Puget Sound; pollutants like copper have been 
implicated along with habitat destruction as potentially leading to the poor marine 
survival rate observed for juvenile salmonids in Puget Sound. In rural areas, 
stormwater is a major pathway for pathogens entering shellfish beds. Habitat 
destruction by high stormwater flows will be further exacerbated by climate 
change.9 

How can Washington properly regulate copper when its water quality criteria for freshwater 
copper are out-of-date and the subject of three jeopardy opinions in Oregon and Idaho? 

The natural isolation of Puget Sound waters, in combination with high levels of urbanization that 
have contributed to their increasing contamination, strongly support EPA's immediate action on 
the first of these steps: establishing criteria that protect the species. At a minimum that should 
include updating the aquatic life criteria as our petition requested. 

Errors in the 2013 Petition 

As our August letter noted, NWEA' s petition asserted there were 19 pollutants identified as 
being outdated, and omitted the then-recently updated 304(a) criteria for ammonia. 10 In fact, the 
history ofWashington's aquatic life criteria is somewhat more complicated. The Federal 
Register notice for the National Toxics Rule (NTR) indicated that Washington would be covered 
under the NTR for: freshwater acute and chronic arsenic and selenium, marine acute arsenic and 
selenium, and marine chronic arsenic, copper, selenium, and cyanide. 11 However, EPA's March 
1993 approval letter for Washington's 1992 submission of water quality standards stated that, 
contrary to the information in the notice, all freshwater and marine criteria for arsenic and 
selenium did not need to be in the NTR after all, leaving only the copper and cyanide criteria. 
In 1997, Washington adopted revised marine copper (acute and chronic) and site-specific (inside 
Puget Sound) marine cyanide (acute and chronic) and in 2003 it adopted marine chronic cyanide 
criteria. As a result, in 2007, EPA removed Washington for all copper and cyanide aquatic life 
criteria from the NTR. In 1997 the Washington Department of Ecology ("Ecology") also revised 
criteria, including footnotes, for arsenic, cadmium, chromium III, chromium VI, copper, lead, 
mercury, nickel, selenium, silver, and zinc. The majority of these revisions made the criteria less 
stringent and Washington also failed to adopt or revise aquatic life criteria for which 
EPA-recommended criteria were then available. In 2006, Ecology revised its ammonia criteria, 
which EPA approved in 2008, prior to EPA's issuing its new recommended 304(a) ammonia 
criteria in 2013. Curiously, Ecology also appears to assert that it has updated its criteria as of 

9 !d. at 8, available at http://www.westcoast.fisheries.noaa.gov/publications/habitat/ 
puget_sound _action _plan_ 050312.pdf 

10 Letter from Nina Bell, NWEA to Gina McCarthy, EPA Administrator, Follow Up to 
October 28, 2013 Northwest Environmental Advocates' Petition for Rulemaking on Water 
Quality Criteria for Taxies in the State of Washington, fn 1 (The pollutants identified in the 
petition included: acrolein, arsenic, carbaryl, cadmium, chromium (III), chromium (VI), copper, 
diazinon, dieldrin, endrin, gamma-BHC (Lindane), mercury, nickel, nonylphenol, parathion, 
pentachlorophenol, selenium, tributyltin, and zinc.). 

11 57 Fed Reg. 60848 (Dec. 22, 1992). 
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May 2013 12 as well as to acknowledge that its cadmium criteria are seriously outdated. 13 

Notwithstanding these revisions, most of which provided less protection to Washington's aquatic 
life designated uses, it remains true that since December 5, 1997-18 years ago- Washington 
has not revised or adopted many aquatic life criteria as required by the Clean Water Act. Among 
those for which criteria presumably were never adopted because they are not priority pollutants 
and those that have not been adopted or revised to be consistent with EPA's 304(a) 
recommendations because Washington is indifferent to protecting aquatic life are: acrolein, 
aluminum, ammonia, arsenic, carbaryl, cadmium, chromium III, copper, cyanide, demeton, 
diazinon, dieldrin, endrin, guthion, heptachlor epoxide, iron, Lindane, malathion, mercury, 
methoxychlor, mirex, nickel, nonylphenol, pentachlorophenol, PCBs, selenium, and tributylin. 

Once again, we urge EPA to grant our petition in order that it may take the first steps to bringing 
the authority of the Clean Water Act to bear on the toxic pollution in Washington's waters and 
provide a greater likelihood of protection and recovery of the state's threatened, endangered, 
candidate, and proposed species. 

Sincerely, 

Nina Bell 
Executive Director 

cc: Dennis McLerran, Regional Administrator 
Dan Opalski, Director, Region 10 Office of Water and Watersheds 

Attachments: 

1. Sandra O'Neill et al., Regional patterns of persistent organic pollutants in five Pacific 

12 See Washington Department of Ecology, Water Quality, Ground & Surface Water 
Quality Standards, Surface Water Quality Standards, Criteria, Toxics Standards and Criteria, 
Aquatic Life Protection at http://www.ecy.wa.gov/programs/wq/swqs/toxics.html ("Important 
note: In the 2006 rule adoption some of the metals formulas were slightly modified during the 
official publication process. Please see the "Spreadsheet for Calculating Toxics" to correctly 
calculate the freshwater metals criteria. This accidental error in the rule language is being 
addressed." Despite this statement there are no differences in the metals formulas between the 
spreadsheet and the 1997 submission to EPA. In addition, the 2006 corrections were entirely 
typographical.); Washington Department of Ecology, TSD Calculations- Water Quality Criteria 
Table (spreadsheet) ("Criteria last updated May 2013) available athttp://www.ecy.wa.gov/ 
programs/wq/permits/PermitCalcMarch9-2015.xlsm (last accessed Jan. 21, 2016). 

13 !d. In this spreadsheet, Ecology has inserted notes next to the two freshwater 
cadmium criteria stating "EPA promulgated a new criteria [sic] on 4/12/01 ... EPA expects 
Ecology to adopt this new criteria [sic] by 2006." 



ED_001458A_00013540

Gina McCarthy 
Febmmy 9, 2016 
Page 7 

salmon species (Oncorhynchus spp) and their contributions to contaminant levels in 
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Killer Whale Symposium, April3-5, 2006, Seattle WA 98103. 

2. Sandra M. O'Neill et al., Marine Distribution, Life History Traits, and the Accumulation 
of Polychlorinated Biphenyls in Chinook Salmon from Puget Sound, Washington, 
Transactions of the American Fisheries Society 138:616-632 (2009). 
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1. Introduction 

ABSTRACT 

We examined the geographic distribution and magnitude of three persistent organic 

pollutants (POPs) in Pacific herring, representing three populations from Puget Sound, 

Washington State, USA and three from the Strait of Georgia (British Columbia, Canada and 

Washington State). We measured PCBs, DOTs and DDT isomers, and hexachlorobenzene in 

whole herring using high performance liquid chromatography, which provided a relatively 

inexpensive estimation of total PCBs, including the most commonly encountered 

congeners, and DDT isomers. Puget Sound herring were 3 to 9 times more contaminated 

with polychlorinated biphenyls (PCBs) compared to Strait of Georgia herring and 1.5 to 2.5 

times more contaminated with DOTs. Hexachlorobenzene levels were low in all samples, 

relative to PCBs and DOTs, and one Strait of Georgia population (Cherry Point) had 

significantly lower HCB levels than the rest. A multidimensional scaling map of the pattern 

or "fingerprint" of POPs in the six herring populations suggests strong environ mental 

segregation of Puget Sound herring from the Strait of Georgia populations. and isolation of 

all Strait of Georgia populations from each other. This segregation likely resulted from 

differential exposure to contaminants, related to where these populations reside and feed, 

rather than differences in their age, size, trophic level, or lipid content. 

© 2008 Elsevier B.V. All rights reserved. 

of POPs carried in the bodies of these marine fishes is now 

being viewed as a significant environ mental reservoir of POPs 

Much attention has been paid to the accumulation and effects 

of persistent organic pollutants (POPs) in marine organisms, 

especially high trophic-level predators, starting with inves

Lipophilic POPs such as polychlorinated biphenyls (PCBs), 

dichlorodiphenyl-trichloroethane (DDT), chlordanes, poly

chlorinated dibenzodioxins (PCDDs), and dibenzofurans 

(PCDFs) have been reported in a food-web context in a number 

of small, schooling pelagic plan ktivorous (commonly referred 

to as forage fish) including Atlantic herring, Clupea harengus 

tigations of Baltic Sea biota some 40 years ago 

In more recent years, biomagnification of POPs resulting 

from trophic transfer via prey species has been identified as an 

important pathway for movement of POPs in both marine and 

Corresponding author. Tel : +1 360 902 2842; fax: +1 360 902 2944. 
E-mail addresses: (J.E. West), on·ell;;morct!di'N 

0048-9697/$- see front matter© 2008 Elsevier B.V. All rights reserved. 

Baltic herring, 
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and smelt, Osmerus mordax IHnrriinn 

Pacific herring (Ciupea pallasi), Pacific sand lance (Ammodytes 

hexapterus), osmerid smelts and northern anchovies (Engraulis 

mordax) make up the bulk of the forage fish guild in the Puget 

Sound and Strait of Georgia food web. Because of their high 

abundance, high body fat, broad geographic distribution, and 

central position in the region's food web, they may play an 

important role in transferring lipophilic POPs to their pre

dators, as well as predators at higher trophic levels. These 

species are important prey to virtually every large earn ivorous 

fish species, several species of marine mammals, and many 

piscivorous seabirds in these waters. 
Fish predatorson th isgui ld include migratory pelagicspecies 

such as chinook and coho salmon, Oncorhynchus tshawytscha 
and 0. kisutch IR•·tvilo"'' 

Merluocius productus 

and spiny dogfish Squalus acanthias 

wide-ranging demersal 

species such as Pacific cod Gadus macrocephalus (Westrhei m 

reef

resident demersal species such as copper and quillback rock

fish, Sebastescaurinusand S. maliger and benthic 

125'0'0'W 124'0'0'W 

124'0'0'W 

predators such as lingcod, Ophiodon elongatus 

In addition,small,schooli ng, pelagic plan ktivoresare important 

prey to marine mammals including harbor seals, Phoca vitulina 

and harbor porpoise, Phocoena phocoena 

and they dominate the diet of a number of Puget 

Sou nd/StraitofGeorgiaseabirds, i ncl udi ngcom mon murre, Uri a 

aalge and rhinoceros auklet, Cerorhinca monocerata 

The inland marine and estuarine waters of Washington 

State and British Columbia comprise an extensive series of 

relatively deep, fjord-like basins, including the Strait of 

Georgia and Puget Sound. Over the last 100 years the region 

has experienced many of the stressors typically endured by 
nearshore marine ecosystems such as overfish i ng and habitat 

loss Of particular concern is exposure of biota to 

anthropogenic toxic contaminants, because the region is 

experiencing rapid population growth. Puget Sound's 

watershed is more densely populated, and its shoreline 

more developed with industry and urban centers than the 

Strait of Georgia, and the PugetSound is a much smaller body 

of water than the Strait of Georgia, occupying roughly one

third its surface area and one-sixth its volume. Moreover, the 

enclosed nature of these inland marine and estuarine waters 

may impede the dilution of contaminants relative to more 

123'0'0'W 122'0'0'W 

123'0'0'W 122'0'0'W 

Fig. 1-Capture location (denoted with black stars) of Pacific herring from six Puget Sound and Strait of Georgia populations. 
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and in par-

ticular, the sum mer-residence time of water in PugetSound is 

roughly double that of the Strait of Georgia (adapted from 

These characteristics are reflected in greater 

contamination of Puget Sound's nearshore sediments 

and biota such as Eng I ish sole (Parophrys vetulus), a 

benthic flatfish and blue mussels, a sessile 

with POPs. 

We hypothesized that patterns of toxiccontam i nants might 

differ between Puget Sound and Strait of Georgia forage fish 

populations, based on these differences in regional contami-

nant sources or on population-specificm igratory patterns, and 
that POP patterns in these fish might be distinctive enough 
to distinguish their populations. identified 

genetic segregation between Puget Sound and Strait of Georgia 

herring populations, and we suggest that patterns of toxic con

taminants in their bodies can be used to evaluate environ

mental segregation of marine species I ike herring. 

Using one species, Pacific herring, as a representative of the 

forage fish guild, our overall goal was to q uantifyt he concentra

tion,distribution,and patternsofPOPsin herring from thePuget 

Sound and Strait of Georgia. We first com pared concentrations 

of PCBs, DOTs and HCB in herring among six popu lationsi n this 

ecosystem to evaluate geographic patterns, while accounting 

for covariatessuch as fish age, lipid concentration, and trophic 

level (estimated using stable isotopes of nitrogen). We then 

eva I uated the patterns of POP si m ilarity/dissi m i laritybetween 

populations to see whether there existed population "finger

prints", based on contaminant patterns. Finally, we calcu Ia ted 

POP body burdens for herring in the six populations, as a po

tential esti mater of POP dose for their predators. 

2. Materials and methods 

2.1. Sampling locations 

We collected 1055 adult herring using a midwater rope-trawl 

from pre-spawning aggregations at three locations in Puget 

Sound, and three in theStrait of Georgia from 1999 through 2004 

1). Forthisstudy, \Ne defi nedPugetSou nd as the mari neand 

estuarine waters of Centrai,Southern, and Wh idbey basins, and 
the Strait of Georgia as inland marine and estuarine waters 

south from Johnstone Strait to the boundary waters of the San 

Juan Islands. The six fish populations were designated in ac

cordance with stock names used by the regional fisheriesagen

ciesthat m anagethespecies.PugetSou nd popu lationsincl uded 

herring from Squaxin (1999--2004), Port Orchard (1999--2004), 

and Quartermaster Harbor (2003). Strait of Georgia populations 

included Sem iah moo (1999--2004), Cherry Point (1999 and 2001) 

and Den man/Hornby(1999). We sam pled each popu lationas the 

herring aggregated for spawning, about 1 to 3 weeks prior to 

the typical spawning period for each population.Squaxin and 

Quartermaster were always sam pled in January, Port Orchard 

and Semiahmoo in February, Denman/Hornby in March, and 

Cherry Point in April or May 1 ). Sem iah moo and Cherry 

Point populations use similar aggregation and spawning areas 

but are differentiated by their spawning time. 

Table 1-Sum mary of l1fe history parameters and contaminant concentrations 1n compos1ted whole-body samples of s1x 
Pac1f1c hemng (Ciupea pallas1) populations from Puget Sound and the Stra1t of Georg1a 

Puget Sound Strait of Georgia 

Squaxin Pass Quartermaster Port Orchard Semiahmoo Denman Hornby 

Sample size (n) 60 10 56 55 10 
Coiiection month Jan Jan Feb Feb iviar 

Mean age 3.1a 2.5bc 2.5bc 2.3c 2.6bc 
Mean std. length (m m) 161a 163a 169b 170b 177c 
Mean wt. (g) 53a 53a,b 59b 59b 67c 
%Lipids 8.0a 8.1a 6.4b 5.1c 5.2c 

i515 N (%o) [n] 14.0 [20) 13.9 [17) 13.0 [13) 
ng PCBs/g wet 160a 120a 160a 34b 18c 

ng PCBs/fish 9700a 7600a 9200a 2000b 900c 
ng PCBs/g lipid 2000a 1500a,b 2500c 690d 370e 

ng DDTs/g wet 27a 19b 19b 13c 12c,d 
ng DDTs/fish 1400a 1100a,b 1200b 810c 730c,d 

ng DDTs/g lipid 330a 240b 300a,b 260b 230b 
ng HCB/g wet 1.5a 1.8a 1.6a 1.5a 1.6a 

ng HCB/fish 79a 92a 89a 95a 99a 
ng HCB/g lipid 19a 22a,b 25b 31c 32c 

All General Linear Models were significant at pb0.001. 

An individual sample is a homogenized composite of five whole herring bodies. 
PCBs are the sum of 16 identified congeners plus unidentified congeners as described in Materials and methods. 
DDTs are the sum of 5 isomers as described in Materials and methods. 

Tukey's HSD multiple comparison, lower case letters denote statistical groupings in each row. 

indicates adjustment for fish length. 

indicates adjustment for fish weight. 
indicates adjustment for length and lipids. 

Results for all chemicals presented as geometric means (GLM run on In-transformed data). 

GLM 
r2 

Cherry Point 

20 
Apr 
3.0ab 0.30 
174c 0.54 

71c 0.48 
3.3d 0.62 

12.5 [10] 0.93 
41b 0.88 

2000d 0.88 
1200b 0.76 

11d 0.54 

570d 0.54 

320a,b 0.26 
0.44b 0.71 

30b 0.69 
13d 0.51 

Squared multiple correlation, r, is the proportion of the total variation in the dependent variable explained by the General Linear Model. 
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2.2. Sample processing 

We controlled for variability in POPs associated with age 

and sex by targeting three-year-old male herring. Males were 

selected to reduce variability in POP concentration that might 

occur in females related to maternal transfer of lipophilic 

POPs to eggs. All males were nearing spawning condition. We 

used younger herring because they probably migrate shorter 

and thus may 

better reflect local con tam in ant conditions. In addition, their 

lower age represented recent exposure, rather than accu m u-

lation over many years. 
We used standard length measured in the field to pre

select presumed three-year-olds, based on length-at-age data 

The ages of individual herring were 

subsequently estimated by counting annuli from lateral scales 

taken from under the pectoral fin, and composite groupings 

were made to best represent three-year-olds. We made 211 

composite samples comprising five fish each. All fish were 

ground whole, including viscera. Stomach contents were not 

removed, as they appeared to be negligible in sampled spec

imens. We calculated the mean age, standard length (mm) 

and weight (g) of fish in each composite and conducted all 

analyses using these mean composite-values. 

POPs were extracted from ground, homogenized whole

body composites using sodium sulfate and pentane/hexane 

as described in or sodium sulfate, mag-

nesium sulfate, and dichloromethane as described by 

All extracts were analyzed by high performance 

liquid chromatography (HPLC) with photodiode array 

Briefly, sample extracts were reduced in volume 

to approximately 1 ml and the POPs were separated from 

interfering compounds (e.g., lipids and aromatic compounds) 

on a gravity flow clean up column that contained neutral, basic 

and acidic silica gels eluted with hexane/methylene chloride 

(1:1 v/v). Dioxin-like PCB congeners (PCBs 77, 105, 118, 126, 

156, 157, 169, 189) were resolved from other selected PCBs 

(PCBs 101, 110, 128, 138, 153, 170/194, 180), chlorinated pes~ 

ticides (o,p'-000, p,p'-000, p,p'-DDE, o,p'-DDT, p,p'-DDT) 

and hexachlorobenzene (HCB) by HPLC on two Cosmosil PYE 

analytical columns, connected in series and cooled to 16 °C. 

The congeners were measured by an ultraviolet (UV) photo

diode array detector and were identified by comparing their 

UV spectra (200-310 nm) and retention times to those of 

reference standards in a library. The analyte purity was con

firmed by comparing spectra within a peak to the apex spec

trum. Lipid concentration was measured gravimetrically in all 

samples, after they were extracted with methylene chloride 

and homogenized with a tissue grinder 

A method blank and a National Institute of Standards and 

Technology (NIST) blue mussel standard reference material 

(SRM 1974a or SRM 1974b) were analyzed with each sample 

set containing 12-14 field samples. Concentrations of <::70% 

of individual analytes that were measured in the NIST SRM 

were within 35% of either end of the 95% confidence interval 

range of the published NIST certified concentrations 1St:h;mt7 

Duplicate analyses were done for 10% of the 

tissue samples, with relative standard deviations ~30% for 

more than 80% of analytes detected in the samples. Method 

blanks contained no more than four analytes that exceeded 

four times the limit of quantitation (LOQ), unless the ana

lyte was not detected in the associated tissue samples in the 

set. The percent recovery of the surrogate standard (1 ,2,3,4-

tetrachloro-p-dibenzodioxin; 250 ng) ranged from 62 to 107%. 

Throughout this paper PCBs are presented as summed 

PCB congeners, which were calculated using the following 
formula: PCBs =the sum of the concentrations of the 16 PCBs 

listed above (based on individual response factors) plus the 

sum of the concentrations of other unidentified PCBs (calcu

lated by summing areas of peaks identified as PCBs and using 

an average PCB response factor). DOTs are presented as the 

sum of the five DDT isomers noted above. If a DDT isomer \Vas 

not detected, a concentration of one half the detection limit 
(typically b0.5 ng/g) was used for that analyte in the DDT sum. 

We measured o15N isotope concentration in a subset of 

60 samples from four of our six populations (Cherry Point, 

Semiahmoo, Port Orchard, and Squaxin) in 2001 and 2002 to 

estimate relative trophic position of herring (e.g., 

We assumed equivalent isotopic baselines across the pop

ulations, and that the sampled years represented samples 

taken prior to 2001 and 2002 (i.e. that o15N was relatively stable 

within populations, across the years we sam pled). Stable 

isotope analyses of whole-body composites of herring were 
conducted on lipid-extracted tissues ,H,~rrn;,n 

Precision for o15 N analysis was ~±0.3%o. A standard reference 

material (NIST SRM 1946) was processed with every 20 anal

yses to monitor analytical accuracy The 

o15 N values were reported as deviations in parts per thousand 

(%o) from atmospheric nitrogen. 

The significance of population differences in concentration 

of POPs was tested using a General Linear Model (GLM from 

with population as the primary factor, and 

age, length or weight, lipids, and o15 N (when available) as 

covariates. We avoided mixing fish age, length or weight in 

any GLM because they are strongly correlated with each 

other. We used a stepwise GLM, with the goal of deriving a 

predictive regression model that reduced effects of covari-

ates (by adjusting POP concentrations from a!! populations to 

the grand mean of the covariate), maximized the amount 

of variation explained by the model (r2
), and contained as 

few covariates as possible (favoring simplicity). Hence, some 

significant covariates, especially those defined in complex 

interactions, were excluded from the final models, if they 

explained little of the total variation. 

We used multidimensional scaling (MDS from 

to assess POP patterns in herring bodies, 

constructi nga two-di mensionalu n itlessconfigurationor" map" 

of points that describe groupings of contaminants based on 

the similarity of the relative contribution of each class of POPs 

to the total POPs in a sample (see In 

brief, the algorithm attempts to satisfy conditions prescribed 

by a contaminant-similarity matrix to place similar samples 

together, and dissimilar samples apart in low-dimensional 

space with the least amount of stress. Data were standard

ized by computing the proportional contribution of each POP 

concentration to the total POP concentration in each sample, 

and then transformed by taking square root, to reduce the 

contribution of the dominant POP class (i.e. PCBs). Bray-Curtis 

similarity data were plotted in two-dimensions, on unit less 

axes.Pairwisecom parisonsof MDS popu lationswerecond ucted 
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with Analysis of Similarities (ANOSI M), using the R statistic to 

identify the main between-population differences 

Values of R range from zero (no separation, or 

complete si m ilarity)to 1.0 (complete separation, or no similar

ity) of populations. 

3. Results 

3.1. PCBs 

\lJhole bodies of herring from the three Puget Sound popula-

tions contained significantly greater PCB levels (3 to 9 times) 
than those measured in the Strait of Georgia populations 

2a) and were consistent over time. Temporal 

variability in PCB concentration within populations was either 

an insignificant or a negligible contributor to the total 

variation in PCB concentration, leading us to pool samples 

across years. For the three populations we sampled over the 

full 1999-2004 range, two exhibited no significant temporal 

trend in PCBs (linear regression of In-transformed PCB 

concentration by year, p=0.59 for Squaxin and 0.80 for Port 

Orchard). The third, Semiahmoo, exhibited a significant 

negative trend (p=0.011), however, time explained only a 

small amount (9.8%) of variation in PCB concentration for that 

population, and the trend was strongly affected by three high

leverage points in 1999. Hence, we ignored temporal variation 

in our spatial comparisons of PCBs for the six populations. 

200 a) PCBs 

160 • • 120 + 
80 

d 40 § (!) 
"12. § 0 
1.() 0 C1l 

j 
b) DDTs 

30 

1il 25 i 
3: 

20 + • .g: 
c:: 15 (!) 

<I> cii 10 (J) 
c:: 
<1l 5 !!l 

:::li! 0 
0 

~ c) HCB 
E g 
'-" 

Fig. 2-(a-c). Concentration of a) PCBs, b) DOTs, and c) 

hexach lorobenzene (HCB) in six herring populations from the 

Puget Sound (fi lied circles) and Strait of Georgia (open circles). 

Symbols indicate geometric means, and vertical bars define 

95% confidence intervals. 

Trophic status was not a significant covariate of spatial 

variation in PCB concentrations across the subset of four 

populations for which we measured o15 N. Although o15N was 

significantly greater in the two sampled Puget Sound popula

tions (Squaxin, at 14.0%o and Port Orchard at 13.9%o) than 

the two Strait of Georgia populations (Semiahmoo at 13.0%o, 

and Cherry Point at 12.5%o; ANOVA of o15N by population, 

pb0.0001, Tukey Multiple Range Test), o15N did not correlate 

with PCBs for these four populations. This analysis, albeit on 

a subset of our POP data, suggests that trophic differences 

among our populations were not strong predictors of PCBs. 

Hence, our remaining analyses on spatial variation in PCB 

concentrations were made without the o15 N covariate. 
Whole-body lipid concentration was not a significant co

variate in the stepwise GLM for PCB concentration (ng PCB/g 

fish, wet wt.), and computing the GLM on lipid-normalized 

data (ng PCB/g lipid) did not affect the model to an appreciable 

degree. Fish weight, length, and age (run in separate GLMs) 

explained a negligible amount of variability in the PCB con

centration (approximately 1% each), and correlations between 

PCB concentration and these covariates were significant (and 

only weakly so) for only two of the six populations. Hence, 

none of the biological covariates we tested contributed ap

preciably to explaining the observed spatial variation in PCB 

levels, and were omitted from the stepwise GLM for PCBs. 

The final mode I predicted wet weight PCB concentration in 

the six populations using location alone, and explained 88% 

of PCB variation, with geometric mean concentrations ranging 

from 120 to 160 ng/g whole body, wet weight, in the Puget 

Sound populations and 18 to 41 ng/g in the Strait of Georgia 

popu lations(pb0.001 1). Using mean composite weight 

to compute total body burden, a predator consuming whole 

Puget Sound herring would receive on average roughly 7600 

to 9700 ng of PCB per fish, whereas predators feeding on Strait 

of Georgia herring would receive 900 to 2000 ng PCBs per fish 

1 ). 

3.2. DOTs 

DOTs were measured in all herring composites at low to 

moderate levels (compared to PCBs), and Puget Sound sam

ples were more contaminated than those from the Strait 

of Georgia, regardless of covariate effects 2). In 

addition, unexplained variability in the General Linear Model 

for DOTs was much greater (46%) than with PCBs (12%). As 

with PCBs, lipid levels explained an insignificant amount of 

variability in DDT concentration, and were therefore omitted 

from the model. For the three populations sampled across all 

years,Sem iah moo herring ex hibiteda weak (r2 =0.092) although 

significant (p=0.014) negative temporal trend in DOTs, whereas 

Squax in and Port Orchard herring showed no temporal trend in 

DOTs (p=0.089 and 0.70). These resu Its suggested that temporal 

trends were relatively unimportant in our analyses of variance, 

and so time was omitted from subsequentanalyses(i.e., sam

ples were pooled across years). Trophic level (o15N) was not a 

significant covariate (for the subset of four populations). 

Fish size (standard length) accounted for 14% of the total 

explained by the final GLM, with population accounting for the 

remaining 40% of the total explained. Therefore we reported 

fish length-adjusted DDT concentrations with geometric 
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means ranging from 19 to 26 ng/g wet wt. in the Puget Sound, 

and 11 to 13 ng/g wet wt. in the Strait of Georgia herring 

2b, 1). 

We also observed significant spatial trends in the rela

tive distribution of DDT isomers. Firstly, p,p'-DDE accounted 

for most (73 to 100%) of DOTs and was detected in all sam

ples. Virtually no o,p'-substituted DOTs were detected (al

though o,p'-DDE was not quantified by our method) in any 

sam pies. p,p'-000 was detected equally across populations, in 

95 to 100% of samples. The unmetabolized parent compound 

p,p'-DDT was detected in greater frequency in Puget Sound 

than Strait of Georgia- 80o/o, 40o/o and 82~1o of samples in 

Squaxin, Quartermaster, and Port Orchard, respectively, and 
60%10% and 0% of samples in Semiahmoo, Cherry Point, and 

Denman/Hornby, respectively. The ratio of p,p' -DDT: DOTs was 

significantly lower in two Puget Sound populations (Squaxin 

and Port Orchard) than Strait of Georgia's Sem iah moo pop

ulation ANOVA, pb0.001, Tukey's multiple range test). 

We omitted Cherry Point and Denman/Hornby populations 

from this ANOVA because p,p'-DDT was rarely detected in 

these populations, and Quartermaster was omitted because its 

p,p'-DDT exhibited unusually high variability that we suspect 

was related to its small sam pie size (n =10). 

3.3. Hexachlorobenzene 

Concentrations of HCB were low compared to PCBs and DOTs 

in all six populations sampled, ranging from the lower limit 

of quantitation (mean of 0.065 ng/g) to 2.3 ng/g, wet weight. 

The HCB population-pattern was substantially different than 

that exhibited by PCBs or DOTs 2c). The spring spawning 

population (Cherry Point) exhibited a much lower HCB con

centration (0.44 ng/g) than herring from the other five lo

cations, whose HCB ranged narrowly, from 1.5 to 1.8 ng/g 

1). Unlike PCBs and DOTs, HCB correlated with lipids 

{!. 
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Fig. 3-DDT ratios in six populations of Puget Sound (filled 

symbols) and Strait of Georgia (open symbols) herring. Mean 

ratios were computed as the quotient of parent compound 

(p,p'-DDT) to DOTs. Circles indicate sam pie sizes too low to be 

included in ANOVA. p,p'-DDT was not detected in any 

Denman/Hornby samples. Vertical bars define 95% 

confidence intervals. 

* 

Fig. 4- Multidimensional scaling map of PCBs, DOTs, and 

HCB for six populations of Pacific herring. Three populations 

from the Puget Sound were all higil similar and so are 

represented with a single symbol, Populations from the 

Strait of Georgia are denoted with *(Denman/Hornby),!:::.. 

(Semiahmoo), and0(Cherry Point). Stress b1.0 indicates a 

high probability that the groupings shown were not made by 

chance 

(at least weakly so) in three of the six populations (Denman/ 

Hornby, Sem iah moo, and Port Orchard; r2 =0.62, 0.41, and 0.14, 

respectively). The population factor alone explained 62.3% of 
the variation in HCB, while lipids and the stationxlipid in

teraction explained 6.8%, combined. Neither fish weight nor 

o15 N contributed significantly to explaining HCB variation. 

Both the full GLM (including lipids as a covariate) and the 

si m pier mode I (excluding lipids) showed that Cherry Point 

herring had significantly lower HCB levels than herring from 

any other population. 

3.4. Environmental segregation 

Collectively, them ultidi mensional sealing (MDS) pattern of the 

three POPs measured in our six herring populations showed 

clear segregation between the three Puget Sound and three 

Strait of Georgia populations ANOSIM, R from 0.85 to 

1 for the nine possible pairwise comparisons). In addition, 

the distribution of points in the plot generally mimicked the 

north-to-south geographic distribution of collection locations 

for the populations, even though the plot itself contains unit

less axes. The three Puget Sound populations in the lower 

("southern") portion of the MDS plot were indistinguishable 

or barely separable from each other (ANOSIM, R from 

0.12 to 0.38), and above, or further "northward" in the Strait 

of Georgia, we observed increasing dissimilarity with (or seg

regation from) Puget Sound, as R values increased from 0.85 

(Quartermaster vs Cherry Point) to 1.0 (Denman/Hornby vs 

all three Puget Sound populations) in the northerly direction. 

Within the Strait of Georgia, Cherry Point herring were mod

erately dissimilar to Sem iah moo, (A NOS I M, R=0.50), and high

ly dissimilar to Denman/Hornby (ANOSIM, R=0.97), while 

Semiahmoo herring were moderately dissimilar to Denman/ 

Hornby (ANOSIM,R=0.66). 
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4. Discussion 

The present study assesses persistent organic pollutant (POP) 

exposures and patterns in an abundant, small, schooling, 

pelagic planktivore in the Puget Sound and Strait of Georgia 

ecosystem. The Pacific herring we sampled in Puget Sound 

were 3 to 9 times more contaminated with PCBs and 1.5 to 2.5 

times more contaminated with DOTs than those in the Strait 

of Georgia. Variation in biological traits such as trophic sta

tus, lipid content, and fish age, length and weight did not 

account for the observed spatial variation in PCB concentra

tions, primarily because we controlled for covariates by study 

design. Mean fish age ranged only from 2.3 to 3.1 years, which 

effectively factored out this covariate. Lipids ranged more 

widely among populations, from 3.3 to 8%, however PCBs 

did not correlate well with lipids, precluding their use as a 

predictor. Hexachlorobenzene was remarkably consistent 

among populations, except for Cherry Point herring, whose 

exposure to hexachlorobenzene was exceptionally low. 

It is interesting to note that even though the two Strait of 

Georgia populations exhibited significantly greater o15N than 

the two Puget Sound populations, this covariate also failed 

as a predictor of PCBs, DOTs, and HCB. As with fish age, this is 

probably related to the relatively small range of the covariate; 

mean o15N ranged only 1.5%o, which is less than half the con

centration typically thought to represent a full trophic level 

difference Hence, it is unlikely that trophic level 

differences were associated with the patterns we observed 

in POPs. 

The multidimensional scaling (MDS) map of PCBs, DOTs, 

and HCB suggests differential contaminant exposures that 

illustrate environmental segregation of the Puget Sound 

herring from Strait of Georgia populations. The Puget Sound 

populations clustered as a single group, exhibiting the highest 

levels of all three contaminants. Wei nterpret this as evidence 

that they forage primarily within Puget Sound, where they are 

likely exposed to higher regional sources of these POPs. The 

Puget Sound has 9.5 times more people perk m2 of its drainage 

area1
, covers only one-third the surface area and occupies 

one-sixth the volume of the Strait of Georgia. In addition, 

Puget Sound's narrow connection to oceanic waters and shal

low sills at Admiralty Inlet tend to isolate its waters from 

relatively cleaner oceanic waters and 

its sum mer flushing time is roughly twice that of the Georgia 

Basin These characteristics increase the I ike-

!ihood that loadings of POPs are greater, and that POPs are 

retained longer in the Puget Sound system. 

All three Strait of Georgia populations were strongly 

isolated from the Puget Sound populations in MOS. In ad

dition, the Strait of Georgia populations were moderately to 
strongly isolated from each other. The separation between 

Cherry Point and Semiahmoo populations is especially inter

esting because these populations aggregate and spawn in 

essentially the same area, but at different times of the year. 

Fishery managers have long recognized the asynchronous 

1 Calculated from data presented in: Georgia Basin-Puget Sound 
Ecosystem Indicators Report [online]. Available from 

spawn timing of Sem iah moo (winter), and Cherry Point (spring) 

herring as an important factor separating these populations 

perhaps even genetically 

The unique contaminant profile of the Cherry Point population, 

which resu I ted pri marilyfrom its relatively low HCB concentra

tion and relatively high PCB concentration, is evidence that this 

population is also environ mentallysegregated from other Puget 

Sound and Strait of Georgia herring populations. 

Environmental segregation of herring populations may 

occur as a result of differential migration behavior, which can 

affect the amount of time populations spend in contami-

nated habitats, resulting in different contaminant finger-

prints. Two "types" of herring have been described in Puget 
Sound the Strait of Georgia and 

Migratory herring forage 

in oceanic habitats widely separated from inland spawning 

habitats, and so make regular migrations between the two. 

In contrast, local, or resident populations remain in inland 

waters year-round, feeding and spawning in the same region. 

The Puget Sound populations we sampled are generally 

considered resident in Puget Sound and Strait 

of Georgia populations are considered more migratory 

Puget Sound herring, because 

of their residency, would have year-round proximity to ur

banized waters, whereas m igrantssuch as the Strait of Georgia 

populations probably feed in oceanic-coastal waters with 

much lower land-based POP inputs. 

The ratio of p,p' -DDT to DOTs was greater in Strait of 

Georgia herring than those we sampled from Puget Sound, 

which further supports our hypothesis that herring in these 

two regions are environmentally segregated. Possible expla

nations for the greater Strait of Georgia ratios could be related 

to differential historic use patterns, or differences in current 

sources. documented atmospheric trans

port of DOTs from east Asia to the western Canadian arctic, 

which may represent a current source of DDT with a relatively 

high p,p'-DDT:DDT ratio. If Strait of Georgia POP sources are 

dominated by such far~fie!d atm aspheric in puts (as suggested 

by one might infer the atmospheric trans

port of POPs described by as a possible 

explanation for the higher p,p'-DDT to DOTs ratio we observed 

in the Strait of Georgia herring. Moreover, if DOTs in Puget 

Sound biota are dominated by historic (more metabolized) 

local sources, the higher local concentrations may mask a far

field atmospheric signal. 

The range and magnitude of p,p'-DDT:DDTs ratios we 

observed in both Puget Sound and Strait of Georgia herring 

was relatively small (0.024 to 0.039), compared to the original 

technical DDT product, which contained approximately0.74 p, 

p'-DDT:DDTs. reported p,p' -DDT: DOTs in 

Baltic Sea herring of approximately 0.5 in the 1970s, when DDT 

was still being used in that region, and a decline to near0.1 in 

the 1990s, after two decades of usage-bans. The lower ratios 

we observed in Puget Sound and the Strait of Georgia at the 

turn of the century seem consistent with that decline, relative 

to the 1990s Baltic herring observations. 

There are several possible pathways for POPs to become 

entrained in the populations of Pacific herring we studied, but 

it is generally thought that diet is the dominant pathway in 

adult fish The diet of Pacific 
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herring in Puget Sound and Strait of Georgia is poorly doc

umented. However, adult Pacific herring along the Pacific 

coast from Washington to Alaska seem to rely heavily on 

phytoplanktivorous krill (especially Euphausia pacifica), cala

noid copepods, and larval invertebrates and fishes 

These planktonic 

prey have no obvious, direct trophic connections to sediment 

sources of POPs. However, biota in the pelagic food web may 

take up hydrophobic contaminants directly from the water 

column (e.g., before incoming 

contaminants settle, or after contaminants are resuspended 

into the pelagic habitat from disturbed sediments. Gu1stafs•son 

showed that a sessile, filter-feeding bivalve, blue 
mussel (Mytilus edulis) can rapidly concentrate PCBs from their 

food (phytoplankton) or directly from the water. 

documented blue mussels from Puget Sound with PCB 

concentrations two to 13 times higher than mussels from 

the Strait of Georgia, suggesting that PCBs in Puget Sound's 

phytoplankton or water column mimic the regional PCB 

gradient we observed in herring. 

PCBs could also move from contaminated benthic biota to 

the pelagic food web via their reproductive products. 

indicated that "ova" was an important diet item in 

juvenile herring, and pelagic larvae of benthic invertebrates 

like crabs Cancer spp are common in the adult herring diet. We 

hypothesize that maternal transfer of lipophilic POPs (see 

like PCBs from benthic invertebrates 

and fishes could be a significant pathway of sedi ment-PCBs to 

the pelagic habitat. In addition, maternal transfer of POPs to 

eggs and larvae among pelagic species themselves may 

recycle POPs within the pelagic food web (wherein pelagic 

plan ktivores consume each others' eggs and larvae), isolating 

the pelagic POP burden from the benthos. Such biological 

recycling of POPs may resu It in POPs being retained by herring, 

especially for populations that reside in a relatively isolated 

system like Puget Sound. 

The regional differences in PCBs we observed among Pacific 

herring popu !atio nsare also reflected in three of their important 

predators,ch i nook and coho salmon, and harborseals. O'Neill 

(1998) observed higher PCBs in coho salmon origi nati ngfro m 

Southern and Central PugetSound (equivalentto our definition 

of "Puget Sound" in this paper) than those originating from 

Northern Puget Sound (equ ivalentto our definition of southern 

Strait of Georgia). (2006)also reported higherPCBs in 

chinook salmon that reside in Puget Sound, com pared to Puget 

Sound chi nook salmon that migrate to the Pacific Ocean, and 

compared to chinook that originate from the Strait of Georgia. 

and reported that Puget 

Sound harbor seals and their prey (analyzed as a food-basket 

composite) were seven times more contaminated with PCBs 

than those from the Strait of Georgia. Harbor seal preys were 

dominated by pelagic species like Pacific herring (79% in Strait 

of Georgia and 65% in Puget Sound). Based on PCB-homolog 

and congener analyses, Ross et (2004 )and 

concluded that PCB patterns in seals and their prey in the 

Strait of Georgia were consistent with atmospheric trans

port and deposition (dam i nated by lighter congeners), whereas 

Puget Sound PCBs (dam i nated by heavier congeners) probably 

resulted from direct, regional inputs from urbanization and 

industrialization of the Puget Sound basin. 

The many species of herring predators comprise a wide 

range of feeding ecologies, and so herring in Puget Sound may 

serve as an important nexus of POP distribution in that 

ecosystem. Sedentary benthic predators like rockfishes and 

lingcod may draw POPs from the pelagic food web to the 

benthos, by feeding on herring that have accumulated POPs 

over a wider geographic range. Other herring predators such 

as Pacific salmon and piscivorousseabirds are wide-ranging or 

highly migratory, and so Puget Sound herring may represent 

a source of POPs that are biotransported to more distant 

North Pacific or North American habitats. Biotransport of POPs 

over long distances has already been documented in sock-

eye salmon (Oncorhynchus nerka, from the 
northern Pacific Ocean to Alaskan lakes, and in northern ful

mars (Fulmarus glacial is) from the North Atlantic Ocean to high 

arctic ponds 

In summary, Pacific herring in Puget Sound are signifi

cantly contaminated with PCBs, and to a lesser degree, DOTs 

and HCB, and represent a notable source of bioavailable, albeit 

mobile, POPs in the Puget Sound food web. The magnitude 

of this herring-POP-source relative to other pelagic species 

is unknown as yet, and so highlights the need for broader 

food-web based taxies research. The POP patterns we observed 

substantiate the hypothesis that Puget Sound herring are en

vironmentally isolated from populations outside the Sound, 

and illustrate the utility of contaminant "fingerprinting" in 

elucidating geographic range and other important life history 

characteristics. 
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Evalenko, Sandy 

< 1\l.E!.IJ~~~~QI:~~!.~J!.~Jl(~~J!~.,gQy>; !:>cnr·oer lee <~s;JhiQ.!~LJs~.~.~Q!'!L,gQ:\f.> 
Re,qwesting Front Office Authorization for Water Law Office to Concur on behalf of OGC on two 

OGC concurrence the del!eg;ati<ms 

David 
Peter <[~~f!;l.:f!!:l~.~f(~~Q.!'!JiQY 

Re(tuestirlg Front Office Authorization for Water law Office to Concur on behalf of OGC on two 

David Fotouhi 
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I=Y _,,. 5 -Attorney Client 

me know if you have any quE~Sti<ons 

reques;t, but it looks like we need OGC concurrence on these deleg<Jtictns. 
ft"''""'"''" concur? I've attached the latest ""'reino"'lc: "!ILiululllts 
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ask for an OGC concurrence for both deleg;3tlc>ns. 
from OGC is for each. to nrr.r.:.•tc: 

them until we have concurrences. Please send the OGC concurrences to both me and 
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Office of Human Resources 

TO: (Name, Office symbol, Room number, Building, 
A enc /Post 

1. Cheri' M. Hembrey, Director, PMS 

2. Wesley J. Carpenter, OHR Deputy Director 

3. Linda R. Gray, OHR Director 

4. Karen Johnson, Correspondence (to log in) 

5. Marian Cooper, Chief of Staff 

6. John L. Showman III, Acting Deputy Assistant 
Administrator 

7. Kim Wheeler, Office Manager 

7. Donna J. Vizian, Acting Assistant Administrator 
si nature 

8. Kimberly Wheeler, Office Manager 

9. Karen Johnson, Correspondence (to log out) 

Action File 

Approval For Clearance 

As Requested For Correction 

Circulate For Your Information 

Comment Investigate 

Coordination Justify 

DATE: Ma 

Initials 

Note and Return 

Per Conversation 

Prepare Reply 

See Me 

Signature 

Date 

SUBJECT: The Office of Water requests approval for a temporary delegation of authority for the 
Purpose of Responding to a Petition for Rulemaking Under the Clean Water Act to Update the Water 
Quality Criteria for Toxics in the State of Washington. Under current court scheduling, the EPA must 
answer NWEA's unreasonable delay suit on June 28, 2017 to ensure the agency to conserve limited 
resources and avoid potential discovery, briefs and attorneys' fees associated with NWEA's 
unreasonable delay suit. 

From: Room: Norwood Cincinnati 
Deborah Ward Beard, OARM OHR Cincinnati Phone: 513 569-7766 

Update 25 Apr 2017 
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Update 25 Apr 2017 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 
Hisei-iviccoy, Sara[Hisei-ivicCoy.Sara@epa.gov]; Fieisig, Erica[Fieisig.Erica@epa.gov] 
Buffo, Corey 
Mon 3/13/2017 5:29:52 PM 
Issue paper for WA and FL 

Ex.S -Deliberative Process 



ED_001458A_00013890



ED_001458A_00047000

To: Guzzo, Lindsay[Guzzo.Lindsay@epa.gov] 
From: Szeiag, Matthew 
Sent: Mon 3/6/2017 6:55:59 PM 
Subject: RE: WA Toxic Criteria and AWB Petitions 

Thanks Lindsay. I didn't have much further information beyond what was in the formal 
correspondence between us and NWEA on the petition. 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 

From: Guzzo, Lindsay 
Sent: Monday, March 06, 2017 9:53AM 
To: Chung, Angela <Chung.Angela@epa.gov>; Szelag, Matthew <Szelag.Matthew@epa.gov> 
Subject: RE: WA Toxic Criteria and AWB Petitions 

My guess would be this is the comment that is referred to, and it is from for the previous ISGP 
(effective 201 0). It is good to note that NOAA did not comment on the most recent version of 
the ISGP (effective 2015). 

NOAA: 

Adverse effects of dissolved copper and zinc on listed salmon occur at very low levels (values ranging 
from 0.18 to 2.1 IJg/L in freshwater for copper (Hecht et. al, 2007) and at 5.6 IJg/L in freshwater for zinc 
(Sprague 1968)). Adverse effects of copper include interference with fish sensory systems and important 
behaviors that underlie predator avoidance, juvenile growth and migratory success. These effects occur 
at pollutant levels that are 6 to 77 times lower than the proposed benchmark level for total copper (14 
1-Jg/L).In addition, the proposed benchmark level for zinc in this permit (200 and 2551-Jg/L total Zn) is 
higher than the level proposed for the 2007 Industrial permit (115 IJg/L total Zn). We do not believe these 
proposed benchmark levels avoid more than minor detrimental effects to listed salmon and steelhead. 
Similarly, adverse effects of zinc include altered behavior, blood and serum chemistry, impaired 
reproduction, and reduced growth. These effects occur at pollutant levels that are 35 and 45 times lower 
than the proposed total zinc benchmark levels (200 IJg/L for Western Washington and 255 IJg/L for 
Eastern Washington). 
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Ecology's response: 

The benchmarks used in this permit are derived using existing Washington State Surface Water Quality 
Standards. Ecology understands the adverse affects of copper on salmon ids at very low levels. However, 
since the benchmarks are measured "end-of-pipe" (1 00% stormwater runoff) rather than in the actual 
receiving waters where salmon are present, believe that copper and zinc may be discharged at the 
benchmark levels without causing excursions of the water quality standards 90% of the time. 

The other comments (with responses) received at the same time from NOAA: 

NOAA: 

Ecology determined that the proposed benchmarks and action levels should be considered based on a 
dilution factor of 5 and a 1 0 percent risk for exceeding the applicable water quality standard for each 
metal. While this may be a viable approach for setting benchmark levels across a broad range of facility 
types and receiving waters, it is not an approach that provides adequate protection for listed salmon. We 
cannot accurately assume that a dilution factor of 5 will always be provided where listed salmon are 
present. 

Ecology: 

The use of a dilution factor in deriving the benchmark is not considered the authorization of a mixing 
zone, but Ecology has determined that a modest dilution factor 5 is consistent with WAC 173-201A-400. 
Based upon Ecology's best professional judgment and experience under the previous permit cycle, 
Ecology has determined that in order to meet the proposed copper and zinc benchmarks, permittees will 
be required to fully apply AKART, and many will be required to install active stormwater treatment 
systems. 

NOAA: 

With the proposed benchmark level for zinc set at a level that does not provide protection necessary for 
salmon growth and survival, and with copper being identified as a widespread pollutant in industrial 
facilities, we do not believe using zinc as a surrogate of copper and limiting copper monitoring to 5 sectors 
will adequately protect listed salmon. 

Ecology: 

Ecology has decided to apply copper monitoring as a core sampling parameter for all facilities. 
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Lindsay Guzzo 

Lindsay Guzzo 

US EPA 

Office of Water and Watersheds 

Water Quality Standards Unit (OWW-191) 

1200 Sixth Avenue, Suite 900 

Seattle, WA 98101 

phone: 206-553-0268 

fax: 206-553-1280 

From: Chung, Angela 
Sent: Monday, March 06, 2017 10:06 AM 
To: Guzzo, Lindsay Szelag, Matthew <~~~M.§~~~gmy_> 
Subject: RE: WA Toxic Criteria and AWB Petitions 
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Angela Chung 
\tv'ater Quality Standards Unit ivianager 
U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, OWW 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Fleisig, Erica 
Sent: Sunday, March 05, 2017 8:45PM 
To: Berol, David 

Cc: Schroer, Lee <§lc::g~l].r1 rQ""~"L!§.§@~illQY> 
Subject: RE: WA Toxic Criteria and AWB Petitions 

Chung, Angela 
Guzzo, Lindsay 

StF~in~~r-F~iiF=!v Cara 
Buffo, Corey 

Ex. 5 -Attorney Client 

Cc: Schroer, Lee <§lc::g~l].r1 rQ""~"L!§.§~~illQY> 

Subject: RE: WA Toxic Criteria and AWB Petitions 

Attorney-Client Privileged; Deliberative 

Szelag, 
<§JlJg2J:!!JQ§IDI~~JlQY> Szalay, 

Fleisig, 
Buffo, Corey 
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Ex. 5 -Attorney Client 
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Ex. 5 -Attorney Client 

David Berol 

U.S. EPA Office of General Counsel 

202-564-6873 

-----Original Appointment----
From: Crk, Tanja 
Sent: Thursday, February 23, 2017 9:59AM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner-Riley, 
Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria and AWB Petitions 
When: Tuesday, March 07,2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & Canada). 
Where: HQ-Room-WJCW-6124-50pp 

Ex. 5 - Deliberative Process 



ED_001458A_00047000

briefings) for Mike. 

Please brainstorm potential rationales prior to this meeting and let's discuss 
together. 

Ex. 5 - Deliberative Process 
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To: Fidis, Alexander[Fidis.Aiexander@epa.gov]; Berol, David[Beroi.David@epa.gov] 
From: Szeiag, Matthew 
Sent: Fri 2/12/2016 5:25:55 PM 
Subject: Fw: follow up letter to NWEA petition reWA WQS 

Hi Alex and David, 
Attached is a second follow up letter we received from NWEA yesterday regarding WA's 
aquatic life taxies criteria. I think it is something we should be aware of if we begin 
discussions with NWEA. 

Thanks, 
Matt 

From: Opalski, Dan 
Sent: Thursday, February 11, 2016 12:29 PM 
To: Chung, Angela; Szelag, Matthew 

Subject: Fwd: follow up letter to NWEA petition reWA WQS 

Sent from my iPhone 

Begin forwarded message: 
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Nina Bell, J.D., Executive Director 

Northwest Environmental Advocates 

P.O. Box 12187 

Portland, OR 97212-0187 
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To: Chung, Angela[Chung.Angela@epa.gov]; Fleisig, Erica[Fieisig.Erica@epa.gov] 
Bee: Szelag, Matthew[Szelag.Matthew@epa.gov] 
From: Szelag, Matthew 
Sent: Thur 1/21/2016 3:51:42 PM 
subject: RE: draft NWEA :···"E;c:··s··:··oe"ii"bii"rai"iv·e-·P-rocess·····: 
[=~~~=====-Ex:~E~~Iib~~~f~p~~~;~· · · ·~===~::::~~~~~~~~~~~~~r·J 
NWEA petition WA toxics AC mjs .docx 

Thanks Angela. I've cleaned up both letters and left in a comment or two for Erica's review and 
input. 

Thanks! 

Matthew Szelag 1 Water Quality 

U.S. Environmental Protection Agency 1 Reg ion 10 

1200 6th OWW-1 91 I Seattle, 98101 

P: (206) 553 .5171 1 szelag.matthE~W~!le i=~a .gov 

From: Chung, Angela 
Sent: Wednesday, January 20, 2016 11:25 PM 
To: Szelag, Matthew <Szelag.Matthew@epa.gov>; Fleisig, Erica <Fleisig.Erica@epa.gov> 
Subject: RE: draft NWEA petition response 

Hola again, 

Ex.5 -Deliberative Process 

Angela Chung 
Water Quality Standards Unit Manager 
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U.S. Environmental Protection Agency 
1200 Sixth Ave, Suite 900, O'vVvV 191 
Seattle, WA 98101 
Phone: 206-553-6511 

From: Szelag, Matthew 
Sent: Friday, January 15,2016 4:19PM 
To: Fleisig, Erica <Fleisig.Erica@epa.gov>; Chung, Angela <Chung.Angela@epa.gov> 
Subject: draft NWEA petition response 

Hi Erica and Angeia, 

Attached is a draft response to NWEA's petition regarding W A's toxics criteria. I kept it brief as 
we had discussed. Please let me know if you have edits/comments. We will also need to decide 
who will sign the letter. I've also attached NWEA's request and follow up letter. 

r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

i Ex. 5 - Deliberative Process i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Matthew Szelag I 

U.S. Environmental Protection Agency 1 Region 10 
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From: Szelag, Matthew 
Location: HQ-Room-WJCW-6124-50pp 
Importance: Normal 
Subject: FW: WA Toxic Criteria Petition Litigation 
Start Date/Time: Tue 3/7/2017 6:00:00 PM 
End Date/Time: Tue 3/7/2017 7:00:00 PM 
NWEA v EPA Complaint Feb 21 2017.pdf 

,NWEA Qetitio n res pan se. pdf-·-·- ·-·-·- · - ·-·-·-·- · - ·-·- ·-·---·- ·- ·-·-·-·- · - ·-·- ·- · -~ 
: Ex. 5 - Deliberative Process ! 
L--·- ·- ·- ·-·- ·-·-··- ·-·-·-·-·· -·- ·- ··-·-··- ·- ·-·-·- ·-·- ·-·- ·- ·-·- ·- ·- ·-·-·- ·-·- ·- ·-·- ··-·- ·-·- ·-·-·- ·-·-·· -·-·- ··-·- ·- ·- .i 

-----Original Appointment----
From: Crk, Tanja 
Sent: Wednesday, February 22, 2017 12:30 PM 
To: Crk, Tanja; Chung, Angela; Szelag, Matthew; Guzzo, Lindsay; Szalay, Endre; Steiner-Riley, 
Cara; Fleisig, Erica; Fidis, Alexander; Buffo, Corey; Berol, David; Ford, Peter 
Cc: Schroer, Lee 
Subject: WA Toxic Criteria Petition Litigation 
When: Tuesday, March 07, 2017 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & Canada). 
Where: HQ-Room-WJCW-6124-SOpp 

[~~~~~~~~~~~-~~~~~~-f~_<?.-!i~}~~f~~-~~J'-~~~~~~~~) 
Note that this is an EPA (internal) meetingfor staff and BCs w discuss the complaim by NWEA 

regarding EPAs response (or.failure to respond) to the NWEA petition to update the WQC.for toxics 

in WA and include a no action reference on arsenic. dioxin. and thallium. 

Agenda 

Discuss the W A petition from NWEA 

Response to NWEA May 2016. Is there an email record of sending this petition response to Nina? 

~---E-x:---s--=--oerrt;-erativ_e ___ iirocess---1 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 


